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Introduction

ANGELA J. DAVIS

Michael Brown, Eric Garner, Tamir Rice, Walter Scott, Freddie Gray, Sam
DuBose, Alton Sterling, Philando Castile, and Terence Crutcher are just
some of the names on a long list of unarmed black boys and men who were
killed by police officers in recent years. Although black men have been the
victims of violence at the hands of the state since the time of slavery,
technology and social media now permit us to literally bear witness to many
of these killings, repeatedly. Millions of people have watched the video of a
police officer choking Eric Garner to death as he struggled for air. Similarly,
millions have watched the video of a police officer shooting Walter Scott in
the back as he ran for his life. Who can ever forget the grainy footage of
Tamir Rice—the twelve-year-old boy who was shot by a police officer
while he played alone with a toy gun in a park near his home? Two videos
—one from a police helicopter and another from a police dashboard camera
—show Terence Crutcher walking away from police officers with his hands
raised high in the air just before he was shot and killed. These images have
evoked feelings of fear, sadness, and outrage and serve as a reminder that
the lives of black men and boys continue to be devalued and destroyed with
impunity at the hands of the state. To date, not one of the police officers
who killed these men and boys has been convicted of a single crime.

From the arrival of the first slaves in Jamestown in 1619 to the lynchings
of the nineteenth and twentieth centuries to the present day—black boys
and men have been unlawfully killed by those who were sworn to uphold
the law and by vigilantes who took the law into their own hands. The
National Museum of African American History and Culture, which opened



its doors on September 24, 2016, includes exhibits that tell the story of
many of these Kkillings. Yet these Kkillings are not just a part of African
American history. They have continued well into the twenty-first century—
almost four hundred years after the beginning of slavery—and persist with
remarkable frequency and brutality during a time when America elected its
first African American president.

Many of these race-based killings have inspired and reinvigorated
movements for change. The brutal killing of fourteen-year-old Emmett Till
in Mississippi in 1955, the murder of civil rights activist Medgar Evers in
1963, and the assassination of Martin Luther King in 1968 all serve as
markers on the civil rights movement timeline, as did so many other killings
of black men by white racists. Each tragic killing sparked nationwide
protests and renewed activism in the struggle for civil rights and racial
justice in the United States.

The killing of seventeen-year-old Trayvon Martin in 2012 was a pivotal
marker of racial violence against black men in the twenty-first century.
Martin was killed by George Zimmerman, a white man who called the
police when he saw Martin walking in his neighborhood. Zimmerman, a
member of a neighborhood crime watch group, reported to the police that
Martin looked “suspicious” and that he looked like he was “up to no good
or on drugs or something.” Ignoring the dispatcher’s warning that he should
not follow Martin, Zimmerman ultimately shot and killed him. Martin was
unarmed and was on his way back to his father’s house after buying snacks
at a local convenience store. Initially Zimmerman was not even charged
with a crime, but after nationwide protests, he was charged with Martin’s
murder. A jury ultimately acquitted him."

The killing of Trayvon Martin, the initial failure of the prosecutor to
charge Zimmerman with a crime, and Zimmerman’s ultimate acquittal
captured the attention of the nation. President Obama even weighed in,
stating, “Trayvon Martin could have been me 35 years ago.”> Martin’s
killing also inspired the phrase “Black Lives Matter.” The phrase trended on
Twitter and all forms of social media and was displayed on posters carried
in protests after Martin’s killing and after every killing of a black man or
woman by a police officer from that day forward. Black Lives Matter



ultimately became a social justice movement with chapters throughout the
United States and Canada.

Many unarmed black men and boys have been killed since Trayvon
Martin’s tragic death five years ago. Many of the killings occurred after
police officers arguably engaged in racial profiling—stopping and harassing
these men for no explainable reason other than the color of their skin. In all
of the cases where black men were shot and killed, the officers claimed that
they felt threatened, even though the men were unarmed and often running
away or retreating. In almost all of the cases, the police officers were never
arrested or charged with a crime.

The tragic killings of Trayvon Martin, Michael Brown, Eric Garner,
Walter Scott, Tamir Rice, Freddie Gray, and others served as the catalyst for
this anthology. But these killings also inspired the contributing authors to
think about all of the ways that black men are “policed”—in the broad sense
of the word—heavily and harshly at every step of the criminal process. In
fact, black men are policed and treated worse than their similarly situated
white counterparts at every step of the criminal justice system, from arrest
through sentencing. These unwarranted disparities exist whether black men
are charged with crimes or are victims of crimes. Police officers stop,
search, and arrest black men far more frequently than white men engaged in
the same behavior. Prosecutors charge black men more frequently and with
more serious crimes than white men who engage in the same behavior. And
there are disproportionate numbers of black men in the nation’s prisons and
jails. Criminal defendants, regardless of their race, are punished less harshly
when their victims are black men. This anthology explores and explains the
“policing” of black men—from slavery to the present day and at every stage
of the criminal process and beyond.

Why Black Men?

Black men are not the only people of color to be treated worse than their
similarly situated white counterparts at every step of the criminal process.
Black women, Latino/a men and women, Native Americans, and other
people of color also experience violence at the hands of the state and
discriminatory treatment in the criminal justice system, as do people who



are gay, lesbian, and/or transgender.> This book’s focus on black men in no
way trivializes the experiences of all people who face these harms.

While acknowledging that other groups have been and continue to be
oppressed and discriminated against, this book focuses on black men. In
many ways, the experience of black men in the criminal justice system is
unique. The most noticeable difference is that they are impacted more
adversely than any other demographic in the United States—at every stage
of the process.

Black Boys Are Disproportionately Arrested and Detained

Black boys are more likely to be referred to the juvenile justice system than
any other children. In 2011, black boys represented the greatest percentage
of children placed in juvenile detention—903 black boys per 100,000 were
sent to detention as compared to 125 black girls.* A Rhode Island study
found that black boys were 9.3 times more likely to spend time in juvenile
detention than white boys.”

Over half the students arrested at school in the United States and referred
to the juvenile justice system are black or Hispanic.® While black students
represent only 16 percent of student enrollment, they represent 27 percent
of students referred to law enforcement and 31 percent of students subjected
to in-school arrests.” Black male students alone make up 18 percent of all
referrals and arrests.®

Black Men Are Disproportionately Arrested

African Americans are 2.5 times more likely to be arrested than whites® and
49 percent of black men can expect to be arrested at least once by age
twenty-three compared to 44 percent of Hispanic men and 38 percent of
white men.'® Police officers are permitted to stop and frisk individuals if
they have “reasonable suspicion” that crime is afoot and that the person is
armed and dangerous.! However, numerous studies have shown that the
practice of racial profiling has resulted in black men being targeted and
disproportionately stopped, frisked, and arrested.

For example, the New York Civil Liberties Union analyzed the New York
Police Department’s 2011 stop-and-frisk database and found that 41.6
percent of all stops were of black and Latino men between the ages of



fourteen and twenty-four, even though they make up only 4.7 percent of the
population of New York.'? The same study found that no crime had been
committed in 90 percent of the stops.'®> Black men were disproportionately
stopped. The number of stops of black men exceeded the city’s entire
population of black men by 9,720.'4

Black Men Are More Likely to Be Killed or Injured During a Police Encounter

While more whites are killed by law enforcement than people of color,
African Americans are killed at a disproportionate rate. In fact, black men
are 21 times more likely to be killed by police than white men.!> Between
2010 and 2012, black boys ages fifteen through nineteen were killed at a
rate of 31.17 per million compared to 1.47 per million for white boys of the
same age group.'® In addition, a significant number of black men killed by
police were unarmed. Data collected from January 1, 2015, to May 31,
2015, revealed that African Americans killed by the police were twice as
likely to be unarmed as whites.!” An overwhelming 95 percent of these

victims were men.!8

Not all violent encounters with the police result in death, but black men
fare worse in nonfatal encounters as well. A study conducted by the Justice
Department’s Bureau of Justice Statistics (BJS) examined police use of
nonfatal force between 2002 and 2011. The study found that African
Americans were more likely to experience nonfatal force at the hands of

police officers than either Hispanics or whites.

Black Men Are Disproportionately Imprisoned and Receive Longer Sentences

African Americans make up approximately 35 percent of the prison
population in the United States,’® and by the end of 2015, black men
constituted 34 percent of the American prison population.?! In 2015, 5,165
in 100,000 black men ages twenty-five to twenty-nine were imprisoned

compared to 2,165 Hispanic men and 921 white men of the same ages.?
Remarkably, the number of black men in prison or jail, on probation, or on

parole by the end of 2009 roughly equaled the number enslaved in 1850.%3
One in three black men born in 2001 can expect to be incarcerated in his

lifetime.24



Black men serve more time for their crimes than others similarly situated.
Data collected by the U.S. Sentencing Commission between December
2007 and 2011 revealed that black men in federal prisons received
sentences 19.5 percent longer than white men sentenced for the same
crime.?> Blacks are also disproportionately sentenced to death. As of 2014,
the national death row population is approximately 42 percent black, while

the overall black population is only 13.6 percent.?®

For all of these reasons, this anthology focuses on the plight of black men
and boys. The extraordinarily disproportionate mistreatment of black boys
and men at every step of the criminal process is explored in depth. As the
essays make clear, the issues and problems are complex, as are the
solutions. The authors are scholars, lawyers, and activists who have studied
and, in some instances, personally experienced the phenomena about which
they write. In these informative, well-researched, and sometimes poignant
essays, the authors examine and explain the policing of the black man.

Policing the Black Man: The Essays

A Presumption of Guilt: The Legacy of America’s History of Racial Injustice

In the book’s deeply moving introductory essay, Bryan Stevenson traces the
policing of black men from slavery to the present day. He explains how
slavery firmly entrenched the regime of white supremacy in the United
States. Stevenson makes it clear that the Black Codes passed after the Civil
War and the shocking practice of convict leasing were the precursors of
current discriminatory criminal laws and the modern-day policing of black
men. His chilling examination of lynching and other forms of racialized
terror present the sordid history of the criminal justice system’s treatment of
black men who were victims of the most violent crimes. Stevenson reveals
the seamless link between lynching and capital punishment and discusses
the continuing well-documented racial disparities in the implementation of
the death penalty. He closes with a discussion of the importance of this
country’s confronting and acknowledging its history of racial violence. This



essay lays a solid foundation for the remainder of the book and is essential
to the reader’s understanding of how and why the American criminal justice
system continues to police black men.

The Endurance of Racial Disparity in the Criminal Justice System

In this essay, Marc Mauer provides an overview of most of the issues that
are specifically addressed in the remaining chapters of the book. He
describes the stark racial disparities that exist at every step of the criminal
process, from arrest through sentencing. Mauer also explains the complex
confluence of circumstances that resulted in these disparities—from harsh
sentencing laws and policies to rising crime rates to discretionary decision-
making by criminal justice officials. He discusses how race-neutral
decisions result in unwarranted racial disparities. Mauer addresses all of
these issues with a focus on black men, establishing that they have been
more adversely affected than any other group. The essay ends with practical
suggestions for reform and sets the stage for an exploration of the issues
addressed in the remainder of the book.

Boys to Men: The Role of Policing in the Socialization of Black Boys

Kristin Henning’s essay on the policing of black boys is fundamental to
understanding the policing of black men. As she states early in the essay,
“Black boys are policed like no one else, not even black men.” Police
officers persistently target, stop, and harass black boys wherever they are—
on the street, in school, in stores—and no matter what they are doing.
Henning explains how police officers see black boys not as children, but as
dangerous criminals, even when they are not engaging in criminal or even
suspicious behavior. She discusses a fascinating study that found that police
officers tend to overestimate the age of black boys while underestimating
the age of white boys. Henning explains the impact of this constant
harassment on the psyche of black boys and the role that it plays in shaping
their views of police officers. She then discusses how police officers
respond when black boys react to the harassment, including the role of
implicit bias. As a result of this treatment, black boys grow up with
negative impressions of police officers and carry these impressions into
adulthood. Henning’s explanation of how these interactions impact



interactions between black men and the police is illuminating. She
concludes the essay with concrete proposals for reform.

Racial Profiling: The Law, the Policy, and the Practice

Racial profiling is at the very core of the policing of black men. Almost
every stop, frisk, search, assault, or killing of black boys and men starts
with racial profiling. Renée McDonald Hutchins defines and explains racial
profiling and provides heart-wrenching examples that illustrate why this
troubling phenomenon is so painful and damaging. She discusses the role of
implicit bias and provides a comprehensive account of how the Supreme
Court’s rulings have permitted police officers to continue to engage in this
practice that is illegal in name only. Hutchins explains why the Court’s
jurisprudence has made it so difficult to challenge racial profiling in the
lower courts and concludes the essay with a discussion of recent efforts to
end the practice.

Black Men and the Police: Making Implicit Bias Explicit

Many of the essays in this anthology refer to the phenomenon of implicit
bias—the unconscious bias that results from exposure to negative
stereotypes and attitudes. In this essay, Katheryn Russell-Brown explains
implicit bias and its role in police officers’ interactions with black men. She
discusses the so-called “shooter studies” that indicate that police officers
perceive black men as more threatening and dangerous than white men and
are therefore more inclined to shoot unarmed black men than similarly
situated white men. Russell-Brown examines recommendations for reform
within police departments and the need to address implicit bias at its core
through a revamping of the K—12 curriculum in public schools.

Policing: A Model for the Twenty-first Century

In this essay, Tracey Meares and Tom Tyler explore the relationship
between the police and communities of color. They discuss why
communities of color tend to trust police officers less than white
communities and propose a model of procedural justice to improve the level
of trust. Meares and Tyler examine the obvious and not-so-obvious reasons
why it is important to close this deficit of trust—for the benefit of both the
communities and the police officers. Drawing on Meares’s service on



President Obama’s Task Force on 21st Century Policing, they present ideas
for a new model that will improve the relationship between police and
communities of color while addressing the legitimate concerns of both.

The Prosecution of Black Men

In this essay, I explain how and why prosecutors are the most powerful
officials in the criminal justice system. I discuss their discretion and power
in the charging and plea-bargaining process before setting forth the ways in
which these decisions impact the lives of black men—as criminal
defendants and as victims of crimes. I use hypothetical and real examples to
illustrate how prosecutorial decisions result in black men being treated
worse than their similarly situated white counterparts. I also explore the
dearth of African American prosecutors and discuss whether the race of the
prosecutor has an impact on the treatment of black men. I conclude with a
discussion of the Vera Institute of Justice’s Prosecution and Racial Justice
Program, a project that sought to address the role of prosecutors in the
unwarranted racial disparities in the criminal justice system.

The Grand Jury and Police Violence Against Black Men

Grand juries decide whether an individual should face criminal charges.
The vast majority of grand juries almost always bring charges against
defendants, primarily because the standard for charging is so low
(“probable cause”) and because grand juries are entirely controlled by the
prosecutor. Yet in cases involving police officers who kill black men, grand
juries rarely return an indictment. In this essay, Roger A. Fairfax Jr.
explains the history and purpose of the grand jury before exploring the
grand jury’s problematic role in the investigation of police officers involved
in the killings of black men. Fairfax discusses the grand jury investigations
of the Kkillings of Freddie Gray, Michael Brown, Eric Garner, Walter Scott,
Tamir Rice, and Laquan McDonald. He explains why most of the police
officers were not indicted and concludes with suggestions for reform of the
grand jury in cases involving police shootings.

Elected Prosecutors and Police Accountability
The prosecutors who were criticized for their failure to criminally charge
police officers who killed unarmed black men and boys were all elected



officials. In this essay, Ronald F. Wright examines the complex relationship
between elected prosecutors and police officers and the problems associated
with holding prosecutors accountable through the electoral process,
especially the difficulty of challenging incumbents. He discusses and
compares the elections of prosecutors in jurisdictions where police officers
were involved in the deaths of unarmed black men. Wright explores the
challenges African American voters face in prosecutorial elections and
suggests reforms to make prosecutors more responsive to minority voters.

Do Black Lives Matter to the Courts?

African Americans have always looked to the Supreme Court for protection
from discrimination and all forms of injustice. In this essay, Sherrilyn A.
Ifill and Jin Hee Lee demonstrate how the Court has often failed to
safeguard the rights of African Americans. They outline the Court’s “sordid
history dealing with race in this country,” beginning with the infamous
Dred Scott decision. Ifill and Lee discuss how Justice John Marshall
Harlan’s declaration that “our Constitution is color-blind” in his dissent in
Plessy v. Ferguson was turned on its head in the modern-day reverse
discrimination cases that ignore the specific history of racism against black
individuals. They persuasively argue that, by requiring discriminatory intent
by a specific actor, the Court fails to acknowledge structural racism and
fails to provide viable legal remedies to black men who are the victims of
police violence.

Poverty, Violence, and Black Incarceration

The last essay provides important insight into the relationship between
poverty, violence, and the incarceration of black men. Jeremy Travis and
Bruce Western discuss the research that shows how the overincarceration of
black men grew out of poverty and violence. They argue that the overuse of
incarceration has created a social inequality that has prevented African
Americans from fully participating in American life. Travis and Western
maintain that mass incarceration has not had an appreciable impact on
public safety and has resulted in devastating consequences for the African
American community that have the potential to last for generations. They
call for a criminal justice reform agenda that advances peace and justice in
African American communities.
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A Presumption of Guilt

The Legacy of America’s History of Racial Injustice

BRYAN STEVENSON

LATE ONE NIGHT several years ago, I got out of my car on a dark midtown
Atlanta street when a man standing fifteen feet away pointed a gun at me
and threatened to “blow my head off.” I’d been parked outside my new
apartment in a racially mixed but mostly white neighborhood which I didn’t
consider a high-crime area. As the man repeated the threat, I suppressed my
first instinct to run and fearfully raised my hands in helpless, terrifying
submission to the barrel of a handgun. I tried to stay calm, begged the man
not to shoot me, repeating over and over again, “It’s all right, it’s okay.”

As a young criminal defense attorney, I knew that my survival required
careful, strategic thinking, I had to stay calm. I’d just returned home from
my law office in a car filled with legal papers, but I knew the man holding
the gun wasn’t targeting me because he thought I was a young professional.
Since I was a young, bearded black man dressed casually in jeans, most
people would not assume I was a lawyer with a Harvard Law School
degree; I looked like most young black men in America. I had filled my
head as a college philosophy major with the nonviolent teachings of King
and Gandhi; I even thought of myself as “peace-loving.” But to the Atlanta
police officer threatening to shoot me I looked like a criminal, someone
dangerous and guilty.

There was no legitimate reason for a police officer to point a gun at my
head and threaten to shoot me in front of my apartment. I had been sitting in
my beat-up Honda Civic for over fifteen minutes listening to music which
could not be heard outside the vehicle. There was a delicious Sly and the



Family Stone retrospective playing on a local radio station that had so
engaged me I couldn’t turn the radio off. It had been a long day at work. A
neighbor must have been alarmed by the sight of a black man sitting in his
car and called the police. My getting out of my car to explain to the police
officer that this was my home and nothing criminal was taking place is what
prompted the officer to pull his weapon and start making threats. Having
drawn his weapon, the officer and his partner justified their threat of lethal
force by dramatizing their fears and suspicions about me. They threw me on
the back of the vehicle, they searched my car illegally, and they kept me on
the street for fifteen humiliating minutes while neighbors gathered to view
the dangerous criminal in their midst. When no crime was discovered and
nothing incriminating turned up after a computerized background check on
me, [ was told by the police officers to consider myself lucky. While this
was said as a taunt and threat, they were right: I was lucky.

People of color in the United States, particularly young black men, are
burdened with a presumption of guilt and dangerousness. Some version of
what happened to me has been experienced by millions of black people
because of this racially biased presumption. In too many situations, black
people are presumed to be offenders incapable of being victims themselves.
As a consequence of this country’s historic failure to address effectively its
legacy of racial inequality, this presumption of guilt and the racial narrative
that created it have significantly shaped every institution in American
society, especially our criminal justice system.

The issue of racially motivated police violence or racial disparities in
sentencing can’t be viewed simply as a consequence of bad police officers
or racially biased judges. There are deep historical forces that have created
the problems so clearly seen in America’s criminal justice system.

There is a narrative of racial difference that contaminates the thinking of
most Americans. We are burdened by our history of racial injustice in ways
that shape the way we think, act, and enforce the law. Without
understanding this narrative, confronting it truthfully and repairing the
damage created by our history, we will never truly experience the equality
and fairness we value so highly in our legal system. As in South Africa,
Rwanda, and Germany, America desperately needs to commit itself to a
process of truth and reparation. We need to own up to the way racial bias



and legalized racial subordination have compromised our ability to
implement criminal justice. In the wake of decades of our avoiding or
minimizing our history of racial injustice, communities from Ferguson to
Charleston to Baltimore now bear witness to what we have wrought.

Birth of a Nation: Roots of the Presumption of Guilt

From the moment white settlers reached this continent, color emerged as the
defining feature that would shape the cultural, social, political, and
economic development of the United States. The indigenous people that
Europeans encountered in America were not white. White settlers viewed
native people as inferior and unworthy of the wealth, resources, and
opportunity this land possessed. The differences between white Europeans
and Native Americans weren’t just geographic; they quickly became racial,
resulting in decades of exploitation and violence. Over the course of two
centuries, the native population of America was decimated by Europeans.
This genocide reduced the population of more than ten million indigenous
tribal people in America to less than 500,000." While disease spread by
Europeans accounts for most of the deaths suffered by Native people, war,
violence, and forced migration also played a part. The birth of the United
States was defiled by the willingness to exploit people of color despite
vaunted norms, values, and principles of equality.

Slavery created an even deeper injury to America. Beginning in the
seventeenth century, millions of African people were kidnapped, enslaved,
and shipped across the Atlantic under horrific conditions: starvation and
death were the rule. For the next two centuries the enslavement of black
people created wealth, prosperity, and growth for free people of European
descent while an elaborate and enduring mythology about the racial
inferiority of black people took hold to legitimate, perpetuate, and defend
slavery. The ideology of white supremacy survived the Civil War and
endures in ways that are evident even today.

Slavery in America and the Ideology of White Supremacy



The racialized caste system of American slavery that originated in the
British colonies was unique in many respects vis-a-vis forms of slavery that
existed in other parts of the world.? In the Spanish and Portuguese colonies,
for example, slavery was a class category or form of indentured servitude—
an “accident” of individual status that could befall anyone and could be
overcome after a completed term of labor or assimilation into the dominant
culture.?

American slavery began as such a system. When the first Africans were
brought to the British colonies in 1619 on a ship that docked in Jamestown,
Virginia, they held the legal status of “servant.”* But as the region’s
economic system became increasingly dependent on forced labor, and as
racial prejudice became more ingrained in the social culture, the institution
of American slavery developed as a permanent, hereditary status tied to
race.’

Over the next two centuries, American slavery grew from and reinforced
racial prejudice.® Advocates of slavery argued that science and religion
supported the fact of whites’ racial superiority: white people were smart,
hardworking, and more intellectually and morally evolved, while black
people were dumb, lazy, childlike, and in need of guidance and supervision.
In 1857, for example, Mississippi governor William McWillie denounced
anti-slavery critics and insisted:

“[T]he institution of slavery, per se, is as justifiable as the relation of
husband and wife, parent and child, or any other civil institution of the
State, and is most necessary to the well-being of the negro, being the only
form of government or pupilage which can raise him from barbarism, or
make him useful to himself or others; and I have no doubt but that the
institution, thus far in our country, has resulted in the happiness and
elevation of both races; that is, the negro and the white man. In no period of
the world’s history have three millions of the negro race been so elevated in
the scale of being, or so much civilized or Christianized, as those in the
United States, as slaves. They are better clothed, better fed, better housed,
and more cared for in sickness and in health, than has ever fallen to the lot
of any similar number of the negro race in any age or nation; and as a
Christian people, I feel that it is the duty of the South to keep them in their



present position, at any cost and at every peril, even independently of the
questions of interest and security.”’

Under this worldview, black people’s lifelong and nearly inescapable
enslavement in the United States was defended not only as a justifiable
necessity but also as a kindness through which whites exposed their less-
evolved human chattel to discipline, hard work, and morality. Though
American slavery was often brutal and barbaric, the myth of black people’s
racial inferiority developed and persisted as the system’s very reason for
being. This was so through the Civil War, the 1863 Emancipation
Proclamation, and the adoption in 1865 of the Thirteenth Amendment.

The ending of slavery hardly did away with the racist ideology created to
defend it.® “Freeing” the nation’s masses of enslaved black people without
undertaking the hard work of deconstructing the narrative of their
inferiority doomed those freedmen and -women and their descendants to a
fate of subordination and second-class citizenship. In place of slavery, belief
in a racial hierarchy took virulent expression in newly defined social norms,
including lynching and other forms of racial terrorism; segregation and Jim
Crow; and unprecedented mass incarceration.

Denying and Perpetuating the Racial Construct

When eleven southern states seceded from the Union to form the
Confederate States of America, sparking the Civil War in 1861, they made
no secret of their ultimate aim to preserve the institution of slavery. As
Confederate vice president Alexander H. Stephens explained, the
ideological “cornerstone” of the new nation they sought to form was “that
the negro is not equal to the white man,” and that “slavery—subordination

to the superior race—is his natural and normal condition.””

Slavery had been an increasingly divisive political issue for generations,
and though United States president Abraham Lincoln personally opposed
slavery, he had rejected abolitionists’ calls for immediate emancipation.
Instead, Lincoln favored a gradual process of compensated emancipation
and voluntary colonization that would encourage freed black people to
immigrate to Africa.'’ Once the nation was in the throes of civil war,
Lincoln feared that any federal move toward emancipation would alienate



border states that permitted slavery but had not seceded. Lincoln’s cabinet
and other federal officials largely agreed, and shortly after the war’s start,
the House of Representatives passed a resolution emphasizing that the
purpose of the war was to preserve the Union, not to eliminate slavery.'!

As the Civil War dragged on, however, increasing numbers of enslaved
African Americans fled and relocated behind Union lines; the cause of
emancipation now became more militarily and politically expedient. On
January 1, 1863, President Lincoln issued the Emancipation
Proclamation,'? which declared enslaved people residing in the rebelling
Confederate states to be “then, thenceforward, and forever free.”!3 The
proclamation did not apply to the roughly 425,000 enslaved people living in
Tennessee, Delaware, Kentucky, Missouri, and Maryland—states that had
not seceded or were occupied by Union forces.

In most Confederate states where the proclamation did apply, resistance
to emancipation was inevitable, and there was almost no federal effort to
enforce the grant of freedom.'* Southern planters attempted to hide news
about Lincoln’s proclamation from their slaves, and in many areas where
federal troops were not present, slavery remained the status quo well after
1863." Even as the Confederacy faced increasingly certain defeat in the
war, southern whites insisted that Lincoln’s wartime executive order was
illegal and that slavery could only be formally banned by a legislature or a
court. Many used deception and violence to keep slaves from leaving the
plantation.'®

Formal nationwide codification of emancipation came in December 1865
with ratification of the Thirteenth Amendment, which prohibited slavery
throughout the United States “except as punishment for crime.” Several
states continued symbolically to resist into the twentieth century: Delaware
did not ratify the Thirteenth Amendment until 1901; Kentucky until 1976;
and Mississippi until 1995.

The legal instruments that led to the formal end of racialized chattel
slavery in America did nothing to address the racial hierarchy that sustained
slavery, nor did they establish a national commitment to the alternative
ideology of racial equality. Black people might be free from involuntary
labor, under the law, but that did not mean white people across the nation



recognized them as fully human. In many parts of this country, white
identity was grounded in a belief that whites were inherently superior to
African Americans; following the war, whites in the South reacted violently
to the notion that they would now have to treat their erstwhile property as
equals and pay for their labor. In numerous recorded incidents, plantation
owners attacked black people simply for claiming their freedom.'® This
contempt for black people was not confined to the South. New York
governor Horatio Seymour openly campaigned for president of the United
States as the “white man’s candidate.” At the New York Democratic
Convention, Seymour argued that black people “are in form, color, and
character unlike the whites...an ignorant and degraded race.” Frontier
western states like Idaho passed racial integrity laws making it illegal for a
white person to marry or have sex with a black person even though the state
was 99.8 percent white.

At the Civil War’s end, black autonomy expanded but white supremacy
remained deeply rooted. The failure to unearth those roots would leave
black Americans exposed to terrorism and racial subordination for more
than a century. Two incidents in 1866 foretold terrifying days to come for
African Americans. On May 1, 1866, in Memphis, Tennessee, white police
officers began firing into a crowd of African American men, women, and
children that had gathered on South Street, and afterward white mobs
rampaged through black neighborhoods with the intent to “kill every Negro
and drive the last one from the city.” Over three days of violence, forty-six
African Americans were killed (two whites were killed by friendly fire);
ninety-one houses, four churches, and twelve schools were burned to the
ground; at least five women were raped; and many black people fled the
city permanently.™

Less than three months later, in New Orleans, a group of African
Americans—many of whom had been free before the Civil War—attempted
to convene a state constitutional convention to extend voting rights to black
men and repeal the racially discriminatory laws known as the Black Codes.
When the delegates convened at the Mechanics’ Institute on July 30, 1866,
groups of black supporters and white opponents clashed in the streets. The
white mob began firing on black marchers, indiscriminately killing
convention supporters and unaffiliated black bystanders. Instead of



maintaining order, white police officers attacked black residents with guns,
axes, and clubs, arresting many and killing several. By the time federal
troops arrived to suppress the white insurgency, as many as forty-eight
black people were dead and two hundred had been wounded.?’

The Black Codes: Using the Criminal Justice System to
Maintain Racial Hierarchy

Before the end of the nineteenth century, states looked to the criminal
justice system to construct policies and strategies to maintain white
supremacy and racial subordination. Law enforcement officers were tasked
with menacing and controlling black people in ways that would shape
policing and the criminal justice system in America for the next century.

Convict leasing, the practice of “selling” the labor of state and local
prisoners to private interests for state profit, utilized the criminal justice
system for the economic exploitation and political disempowerment of
black people. State legislatures passed discriminatory criminal laws, or
“Black Codes,” which created new criminal offenses such as “vagrancy”
and “loitering.” This led to the mass arrest and incarceration of black
people. Then, relying on language in the Thirteenth Amendment that
prohibits slavery and involuntary servitude “except as punishment for
crime,” lawmakers empowered white-controlled governments to extract
black labor in private lease contracts or on state-owned farms.?! “While a
Black prisoner was a rarity during the slavery era (when slave masters were
individually empowered to administer ‘discipline’ to their human property)
the solution to the free black population had become criminalization. In
turn, the most common fate facing black convicts was to be sold into forced

labor for the profit of the state.”??
Beginning as early as 1866 in states like Texas, Mississippi, and Georgia,
convict leasing spread throughout the southern states and continued

throughout the late nineteenth and early twentieth centuries.?® In contrast to
white prisoners, who were routinely sentenced to the penitentiary, leased
black convicts faced deplorable, unsafe working conditions and brutal
violence when they attempted to resist or escape bondage.?*



An 1887 report by the Hinds County, Mississippi, grand jury recorded
that, six months after 204 convicts were leased to a man named McDonald,
twenty were dead, nineteen had escaped, and twenty-three had been
returned to the penitentiary disabled, ill, and near death.”> The penitentiary
hospital was filled with sick and dying black men whose bodies bore
“marks of the most inhuman and brutal treatment...so poor and emaciated
that their bones almost come through the skin.”?® Under this grotesquely
cruel system that lasted decades, countless black men, women, and children
lost their freedom—and often their lives. “Before convict leasing officially
ended,” writes historian David Oshinsky, “a generation of black prisoners
would suffer and die under conditions far worse than anything they had ever
experienced as slaves.”?’

More enduring was the mythology of black criminality and the way
America’s criminal justice system adopted a racialized lens which menaced
and victimized people of color, especially black men. The presumptive
identity of black men as “slaves” evolved into the presumptive identity of
“criminal,” and we have yet to fully recover from this historical frame.

The explicit use of race to codify different kinds of offenses and
punishments was challenged as unconstitutional, and criminal statutes were
modified with language that contained no explicit racial references, but the
enforcement of the law didn’t change. Black people were targeted for a
wide range of “offenses,” some of which were never used to charge whites.
African Americans endured these challenges and humiliations and
continued to rise up from slavery by seeking education and working hard
under difficult conditions. But the more black people no longer acted as
slaves, the more most white people were provoked and agitated. This
tension created an era of racial terror, lynching, and violence that
traumatized black people for decades.

Nowhere was the animus toward black people more evident than in the
criminal justice system. The deep racial hostility that permeated America
from the 1860s through the 1940s often served to focus suspicion on black
communities after a serious violent crime was discovered, whether evidence
supported that suspicion or not. Whites’ accusations of rape or murder were
rarely subject to serious scrutiny when they were lodged against black
people. In a strictly maintained racial caste system, just the suggestion of



black-on-white violence was often enough to spark outrage, mob violence,
and murder before even a biased judicial system could act. After all, in this
society, white lives held heightened value, while the lives of black people
held little or none.

Lynching in America: The Legacy of Racial Terror

Between the Civil War and World War II, thousands of African Americans
were lynched in the United States. Lynchings were violent, public acts of
torture that traumatized black people throughout the country and were
largely tolerated by state and federal officials. These lynchings were
terrorism. “Terror lynchings” were at their peak between 1880 and 1945 and
claimed the lives of African American men, women, and children who were
forced to endure the fear, humiliation, and barbarity of this widespread
practice.

Lynching had a profound impact on race relations in the United States
and shaped the geographic, political, social, and economic conditions of
African Americans in ways that are still evident today. Terror lynchings
sparked the mass migration of millions of black people from the South into
urban ghettos in the North and West throughout the first half of the
twentieth century. Lynching created an environment where racial
subordination and segregation could be maintained for decades with limited
resistance. Most critically, lynching reinforced a legacy of racial inequality
that has never been adequately addressed in America. In particular, the
administration of criminal justice is tangled with the history of lynching in
profound and important ways that continue to compromise the integrity and
fairness of the justice system.

Of the hundreds of black people lynched under accusations of rape and
murder, very few were legally convicted of an offense, and many were
demonstrably innocent. In 1918, for example, after a white woman was
raped in Lewiston, North Carolina, a black man named Peter Bazemore was
accused of the crime and lynched by a mob before an investigation revealed
that the real perpetrator had been a white man wearing black face
makeup.?®



Hundreds more black people were lynched based on accusations of far
less serious crimes, like arson, robbery, nonsexual assault, and vagrancy,”’
many of which would not have been punishable by death even if the
defendants had been convicted in a court of law. In addition, African
Americans were frequently lynched for noncriminal violations of social
customs or racial expectations, such as speaking to white people with less
respect or formality than observers believed due.>"

Many African Americans were lynched, not because they committed a
crime or social infraction, and not even because they were accused of doing
so, but simply because they were black and present when the preferred
party could not be located. In 1901, Ballie Crutchfield’s brother allegedly
found a lost wallet containing $120 and kept the money. He was arrested
and about to be lynched by a mob in Smith County, Tennessee, when, at the
last moment, he was able to break free and escape. Thwarted in their
attempt to kill the suspect, the mob turned their attention to his sister and
lynched Ms. Crutchfield in her brother’s stead though she was not even
alleged to have been involved in the theft.3!

The Equal Justice Initiative (EJI) in Montgomery, Alabama—of which I
am founder and executive director—spent five years and hundreds of hours
documenting and researching terror lynchings in the twelve most active
lynching states in America: Alabama, Arkansas, Florida, Georgia,
Kentucky, Louisiana, Mississippi, North Carolina, South Carolina,
Tennessee, Texas, and Virginia. We distinguished “racial terror lynchings”
from hangings or mob violence that followed some sort of criminal trial
process or were committed against non-minorities without the threat of
terror. Those lynchings were a crude form of punishment that didn’t have
the features of “terror lynchings” directed at racial minorities who were
being threatened and menaced in multiple ways.

We also distinguished “terror lynchings” from other racial violence and
hate crimes that were prosecuted as criminal acts. Although criminal
prosecution for hate crimes committed against black people was rare before
World War 11, such prosecutions ameliorated those acts of violence and
racial animus. The lynchings we documented were acts of terrorism because
these were murders carried out with impunity, sometimes in broad daylight.
These terror lynchings were horrific acts of violence, often as Sherrilyn Ifill



explains “on the courthouse lawn,”3? whose perpetrators were never held

accountable. They were not “frontier justice,” because they generally took
place in communities where there was a functioning criminal justice system
that was deemed too good for African Americans. Some “public spectacle
lynchings” were even attended by the entire white community and
conducted as celebratory acts of racial control and domination.

EJI’s research generated several findings which are relevant to criminal
justice policy today. First, racial terror lynching was much more prevalent
and common than has been previously reported. EJI documented several
hundred more lynchings than had been identified in the most
comprehensive work done on lynching to date. Sociologists Stewart Tolnay
and E. M. Beck did extraordinary work on lynching and provided an
invaluable resource for our work, as did the collected research at Tuskegee
University in Tuskegee, Alabama, assembled by Professor Monroe Nathan
Work. These two sources are widely viewed as the most comprehensive
collections of research data on the subject of lynching in America. EJI did
extensive analysis of these data and then did supplemental research and
investigation of lynchings in each of the states covered by this report. We
reviewed local newspapers, historical archives, and court records, and we
conducted interviews and exhaustively examined reports in African
American newspapers published during the era. EJI has documented more
than four thousand racial terror lynchings between the end of
Reconstruction in 1877 and 1950 in just twelve southern states. This

represents at least eight hundred more than had been previously reported.3>

There were six kinds of terror lynchings most common from
Reconstruction until World War II: (1) lynchings that resulted from a wildly
distorted fear of interracial sex; (2) lynchings based on casual social
transgressions; (3) lynchings based on allegations of serious violent crime;
(4) public spectacle lynchings, which could involve any of the allegations
named above; (5) lynchings that escalated into terroristic violence that
targeted the African American community as a whole; and (6) lynchings of
sharecroppers, ministers, and other community leaders who resisted
mistreatment, which were most common between 1915 and 1945.

Our research confirmed that many victims of terror lynchings were
murdered without being accused of committing a crime; they were killed



for minor social transgressions or for asserting basic rights. Racial terror
lynching was a tool used to enforce Jim Crow laws and racial segregation.
These lynchings were a tactic for maintaining racial control more than a
way of punishing particular crimes; their purpose was to victimize the entire
African American community, not just the alleged perpetrator of a crime.

Our conversations with the survivors of lynchings led us to recognize that
the phenomenon of lynching and racial terror played a key role in the forced
migration of millions of black Americans out of the South. Thousands of
people fled north for fear that some minor social transgression might
provoke a mob to show up and take their lives. Parents and spouses sent
their loved ones away in frantic, desperate acts of survival and suffered
what they characterized as “near-lynchings.”

The decline of lynching in America relied heavily on the increased use of
capital punishment following court trials and accelerated, unreliable legal
process in state courts. The death penalty’s roots are clearly linked to the
legacy of lynching.

Death and the Racially Motivated License to Kill

As early as the 1920s, lynchings were falling out of favor for the “bad
press” they attracted. Southern legislatures looked to shift to capital
punishment as a means of using ostensibly legal and unbiased court
proceedings to reach the same goal as vigilante violence: satisfying the lust
for revenge.3

In what is likely the most famous attempted “legal lynching,” the
“Scottsboro Boys” were nine young African Americans charged with raping
two white women in Alabama in 1931. During the trial, white mobs outside
the courtroom demanded the boys’ executions. Represented by incompetent
lawyers, the nine were convicted by all-white, all-male juries within two
days, and all but the youngest were sentenced to death. When the NAACP
and others launched a national movement to challenge the cursory
proceedings, “the white people of Scottsboro did not understand the
reaction. After all, they did not lynch the accused; they gave them a trial.”>°
In reality, many defendants of the era learned that the prospect of being



executed rather than lynched did little to increase the fairness of trial,
reliability of conviction, or justness of sentence.

Though northern states had abolished public executions by 1850, some in
the South authorized the practice until 1938.3® The hangings were often
racialized displays intended more to deter mob lynchings than to deter
individual crimes.?” Following Will Mack’s execution by public hanging in
Brandon, Mississippi, in 1909, the Brandon News reasoned: “[P]ublic
hangings are wrong, but under the circumstances, the quiet acquiescence of
the people to submit to a legal trial, and their good behavior throughout, left
no alternative to the board of supervisors but to grant the almost universal
demand for a public execution.”>® Even in southern states that had outlawed
public hangings much earlier, mobs often successfully demanded them.

In Sumterville, Florida, in 1902, a black man named Henry Wilson was
convicted of murder in a trial that lasted just two hours and forty minutes.
To mollify the mob of armed whites that filled the courtroom, the judge
promised a death sentence would be carried out in a public hanging—
despite state law prohibiting public executions. Even so, when the
execution was set for a later date, the enraged mob threatened, “We’ll hang
him before sundown, governor or no governor.”>’ In response, Florida
officials moved up the date, authorized Mr. Wilson to be hanged before a
jeering mob, and congratulated themselves on having “avoided” lynching.

By the end of the 1930s, court-ordered executions outpaced lynchings in
the former slave states for the first time ever.*’ Two-thirds of those executed
that decade were black,*! and the trend continued: as African Americans
fell to just 22 percent of the southern population between 1910 and 1950,
they constituted 75 percent of those executed in the South in those years.*?

In the 1940s and 1950s, the NAACP’s Legal Defense Fund (LDF) began
what would become a multi-decade litigation strategy to challenge the
American death penalty—which was most active in the South—as racially
biased and unconstitutional.*> They won in Furman v. Georgia in 1972,
when the United States Supreme Court struck down Georgia’s death penalty
statute, holding that capital punishment still too closely resembled “self-
help, vigilante justice, and lynch law” and “if any basis can be discerned for



the selection of these few to be sentenced to die, it is the constitutionally
impermissible basis of race.”**

Southern opponents immediately decried the decision and set to writing
new death penalty statutes.*> In 1976, in Gregg v. Georgia, the Supreme
Court upheld the demand for Georgia’s new death penalty statute and
reinstated the American death penalty, capitulating to the claim that legal
executions were needed to prevent vigilante mob violence.*®

The new death penalty statutes continued to result in racial imbalance,
and constitutional challenges persisted. In the 1987 case of McCleskey v.
Kemp, the United States Supreme Court considered statistical evidence
demonstrating that Georgia decision-makers were more than four times as
likely to impose death for the killing of a white person than a black person.
Accepting the data as accurate, the Court accepted racial bias in sentencing
as “an inevitable part of our criminal justice system,”*” and upheld Warren
McCleskey’s death sentence because he had failed to identify a
“constitutionally significant risk of racial bias”“® in his particular case.

Today, race remains a salient factor in capital sentencing. African
Americans make up less than 13 percent of the national population, but
nearly 42 percent of those currently on death row in America are black,*’
and 34 percent of those executed since 1976 have been black.” In 96
percent of states where researchers have completed studies examining the
relationship between race and the death penalty, results reveal a pattern of
discrimination based on the race of the victim, the race of the defendant, or
both.°! Meanwhile, capital trials remain proceedings with little racial
diversity, where the accused is often the only person of color in the
courtroom and illegal racial discrimination in jury selection also remains
widespread. This is especially true in the South and in capital cases; in
Houston County, Alabama, prosecutors have excluded 80 percent of
qualified African Americans from serving as jurors in death penalty cases.>?

More than eight in ten American lynchings between 1889 and 1918
occurred in the South, and more than eight in ten of the more than 1,400
legal executions carried out in this country since 1976 have been in the
South.>> Modern death sentences are disproportionately meted out to
African Americans accused of crimes against white victims; efforts to



combat racial bias and create federal protection against racial bias in the
administration of the death penalty remain thwarted by familiar appeals to
the rhetoric of states’ rights; and regional data demonstrates that the modern
American death penalty mirrors racial violence of the past.>* As
contemporary proponents of the American death penalty focus on form
rather than substance, tinkering with the aesthetics of lethal punishment to
improve process and methods, capital punishment remains rooted in racial
terror and is “a direct descendant of lynching.”>®

America’s comfort with lethal violence in response to suspected black
criminality cannot be disconnected from police violence today and a range
of contemporary racial justice issues in law enforcement policy. This
nation’s racial history has nurtured an impulse to shoot or kill black men in
ways that can’t be justified or defended. Our history has created a resistance
to acknowledging the victimization of black people, and the explicit and
implicit bias in this history can be seen in law enforcement and criminal
justice policy throughout this nation.

In the face of this national ignominy, there is still an astonishing absence
of any effort to acknowledge, discuss, or address lynching. Many of the
communities where several lynchings took place have gone to great lengths
to erect markers and memorials to the Civil War, to the Confederacy, and to
events and moments when local power was violently reclaimed by white
southerners. These communities celebrate and honor the architects of racial
subordination and political leaders known for their beliefs in white
supremacy. There are very few, if any, significant monuments or memorials
that address the history and legacy of lynching in particular or the struggle
for racial equality in general. Most communities have no active or visible
awareness of the way in which race relations in their communities were
formed and shaped by terror and lynching. As Sherrilyn Ifill has brilliantly
argued in her seminal book on the topic, On the Courthouse Lawn, the
absence of memorials to lynching has deepened the injury to African
Americans and left the rest of the nation indifferent to black victimization.

The Legacy of Lynching



When the era of racial terror and widespread lynching ended in the mid-
twentieth century, it left behind a nation and an American South
fundamentally altered by the preceding decades of systematic community-
based violence against black Americans. The effects of the lynching era
echoed throughout the latter half of the twentieth century. African
Americans continued to face violent intimidation when they transgressed
social boundaries or asserted their civil rights, and the criminal justice
system continued to devalue black life and operate as a tool to subordinate
African Americans. These legacies have yet to be confronted.

After the number of lynchings abated, the central feature of the era of
racial terror—violence against black Americans—found expression in new
ways. The social forces and racial animus that made lynching a frequent
occurrence and constant threat in the late nineteenth and early twentieth
centuries remained deeply rooted in American culture, and violent
intimidation continued to be used as a means of preserving social control
and white supremacy. Unable to rely on the justice system for protection,
African Americans faced violence, threats, and intimidation in myriad areas
of daily life.

Black southerners who had survived the lynching era still lived under the
established legal system of racial apartheid known as Jim Crow. African
Americans in other parts of the country generally lived in the margins of
newly organized political structures. As organized resistance to this racial
caste system began to swell in the early 1950s, black demonstrators’ efforts
were met with violent opposition from white police officers and community
members. Black activists protesting racial segregation and
disenfranchisement through boycotts, sit-ins, voter registration drives, and
mass marches consistently faced physical attacks, riots, and bombings from
whites.

As a leader of the nonviolent protest movement, the Reverend Dr. Martin
Luther King Jr. faced white law enforcement officials and private citizens
who issued death threats, physically assaulted him at public lectures, and
even bombed his Montgomery, Alabama, home while his wife and infant
daughter were inside. Police also attacked demonstrators in highly
publicized events like Bloody Sunday in Selma, Alabama, in 1965. Even
black children were at great risk of harm and death: in 1963, four young



girls were killed when the Sixteenth Street Baptist Church in Birmingham,
Alabama, was bombed, and that same year, more than seven hundred black
children protesting racial segregation in the city were arrested, blasted with
fire hoses, clubbed by police, and attacked by police dogs.

Police in Mississippi facilitated the extrajudicial murders of civil rights
workers Andrew Goodman, James Chaney, and Michael Schwerner in 1964
by delivering the men to waiting white mobs after detaining them for an
alleged traffic violation. A mob of Ku Klux Klansmen who had gathered
during the several hours the three young men were held in jail were ready
and waiting to pursue, seize, and murder them upon release.”® Just as
lynchings had been justified in the preceding decades, these violent
incidents were defended as necessary to maintain “law and order.”

Transitional Justice and the Way Forward

America has never systematically and publicly addressed the effects of
racial violence, the criminalization of African Americans, and the critical
role these phenomena have played in shaping the American criminal justice
system. The Civil Rights Act of 1964, arguably the signal legal
achievement of the civil rights movement, contains provisions designed to
eliminate discrimination in voting, education, and employment, but does
not address discrimination in criminal justice. Though the most insidious
engine of racial subordination throughout the era of racial terror and its
aftermath, the criminal justice system remains the institution in American
life least affected by the civil rights movement. Similarly, the system’s links
to and existence as a legacy of racist myths of black criminality have never
been meaningfully acknowledged or confronted. The unprecedented levels
of mass incarceration in America today stand as a continuation of these past
distortions and abuses, still limiting opportunities in our nation’s most
vulnerable communities.

The civil rights movement should have been followed by a process of
truth and reparation that focused on recovery. We needed diagnosis and
treatment for what decades of racial subordination and segregation—which
followed decades of racial terror and violence, which followed two hundred
years of brutal, racialized slavery—had done to us. The trauma, the bigotry,



the miseducation and distortions required therapy and management so we
could move forward and reconcile ourselves to a better future informed by
the mistakes and human rights abuses of the past. Instead, a toxic era
shaped by the politics of fear and anger followed the civil rights movement
and sustained racial inequality. We retreated from racial and economic
justice and opted for mass incarceration and a misguided “war on drugs”
that has left many poor and minority people marginalized, incarcerated, and
condemned.

We can’t change our history, but we can acknowledge it and better shape
our future. The United States is not the only country with a violent history
of human rights atrocities and oppression. Many nations have been
burdened by legacies of racial domination or tribal conflict resulting in
massive human rights abuses or genocide. Apartheid in South Africa shaped
that nation in ways that are profound. The horrific genocide in Rwanda
created wounds that will last for generations. The Holocaust in Germany
was a twentieth-century nightmare with unprecedented features. What
distinguishes the United States from these other nations is our
unwillingness to confront our history in a public and meaningful way.

The commitment to truth and reconciliation in South Africa was critical
to that nation’s recovery. In Rwanda, there is an understanding that there
must be transitional justice for the nation to heal. Today in Berlin, Germany,
visitors encounter markers and stones at the homes of Jewish families who
were abducted and taken to the concentration camps. The Germans want
everyone to go to the camps and reflect soberly on the history of the
Holocaust; they have created legal structures to eliminate and repel the
return of Nazism.

In America, we do the opposite. We don’t acknowledge the history and
legacy of slavery; instead we have littered the landscape with misguided
markers, memorials, and pride in the Confederacy. We have done nothing to
recognize the era of lynching. We have done very little to atone for decades
of legally sanctioned racial subordination.

We are long overdue for a commitment to transitional justice in this
country. We need to engage in truth-telling about our history with the hope
that the truth might inspire us to address a range of contemporary issues in a
different way. In Between Vengeance and Forgiveness, Martha Minow



outlines the complex demands of truth and justice when societies seek to
recover from massive human rights abuses and atrocities. What emerges
from Minow’s work and others in the transitional justice community is that
silence and inaction in the aftermath of horrific abuse yield continuing
frustration and distrust. As the International Center for Transitional Justice
has noted:

A history of unaddressed massive abuses is likely to be socially
divisive, to generate mistrust between groups and in the
institutions of the State, and to hamper or slow down the
achievement of security and development goals. It raises
questions about the commitment to the rule of law and,
ultimately, can lead to cyclical recurrence of violence in various

forms.>’

Lynching scholars like Sherrilyn Ifill have recognized that this process is
vital for recovery. The Equal Justice Initiative has begun a project to erect
markers across the nation that recognize the history of slavery. No one
should be able to travel to Memphis, New Orleans, Montgomery, Natchez,
Charleston, Richmond, Savannah, or Washington, D.C., without being
forced to confront the history of slavery in America. To confront our violent
past and resolve to never repeat it, EJI wants to mark every lynching site in
America. At the dedication of each of these markers, law enforcement
leaders ought to be present to apologize to communities of color because
public safety officials throughout our history failed to protect black people
from racially motivated violence and persecution.

We are building a national memorial to the victims of lynching where the
names of victims and the communities that allowed this terror will be
recorded for our nation to see and reflect upon. We want to create a space
where we can soberly acknowledge the terror that fed racial hierarchy and
violence so we can better understand the challenges we face. We are
opening a museum named From Enslavement to Mass Incarceration so
visitors can understand the connections between our past and the issues we
face today.



We could make different policy decisions about a host of contemporary
issues. The threshold question concerning capital punishment is not whether
people deserve to die for the crimes they commit but rather do we deserve
to kill. Given the racial disparities that still define the death penalty in this
country, we should eliminate capital punishment and expressly identify our
history of racially biased lethal violence as a basis for its abolition.
Confronting implicit bias within police departments should be seen as
essential in twenty-first-century policing. If we don’t proactively confront
the challenges our history of racial injustice has created, we will be doomed
to another century of inequality and abuse.

What threatened to kill me on the streets of Atlanta when I was a young
attorney wasn’t just a misguided police officer with a gun, it was the force
of America’s history of racial injustice and the presumption of guilt it
created. In America, no child should be born with a presumption of guilt,
burdened with expectations of failure and dangerousness because of the
color of her or his skin or a parent’s poverty. Black people in this nation
should be afforded the same protection, safety, and opportunity to thrive as
anyone else. But, alas, that won’t happen until we confront our history and
commit to engaging the past that continues to haunt us.
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The Endurance of Racial Disparity in the
Criminal Justice System

MARC MAUER

Introduction

Clarence Aaron was a twenty-three-year-old college student from Mobile,
Alabama, with no criminal record. In 1992 he introduced a classmate whose
brother was a drug dealer to a cocaine seller he knew from high school. He
was subsequently present for the sale of nine kilograms of cocaine and was
paid $1,500 by the dealer. After police arrested the drug group, the others
testified against Aaron, describing him as a major dealer, which led to his
being sentenced to three terms of life imprisonment in federal prison.

In the era of mass incarceration and the harsh mandatory sentencing laws
imposed disproportionately on black men, stories such as Aaron’s are
unfortunately all too familiar. Aaron was fortunate, though, in having his
injustice recognized; after twenty years in prison, he became one of a
modest number of individuals to receive a sentence commutation from
President Obama.

While the complicated relationship between black men and the criminal
justice system has endured throughout American history, the experience of
the past half century marks a shift of historic proportions. In 1954, the year
the historic Brown v. Board of Education decision marked the symbolic
launching of the modern-day civil rights movement, there were fewer than
100,000 black men incarcerated in the nation’s prisons and jails. Since that
time there has been a substantial opening of social and economic
opportunity for many people of color who had previously been denied
access to full participation in American society. This progress is reflected



even within the criminal justice system, where there is a much greater
diversity of leadership in many areas. It is now not unusual to see a black
man or woman heading a police force or a state corrections system.

Yet despite these societal gains, if we examine other developments in the
criminal justice system since the day of the Brown decision, the situation is
profoundly troubling. The number of black males behind bars is now more
than 600,000, a proportionally far greater increase than that of the overall
black male population since 1954. As a result, the life prospects of a
substantial number of black men have been profoundly affected, severely
limiting their opportunities for future employment, education, and overall
participation in society. And as a result of the compounding effect of mass
incarceration on African American communities these developments hold
substantial potential to become part of the life experiences of the generation
of black boys growing up today as well.

On the surface, these trends are confounding. Why is it that overlapping
with a period of substantial progress toward civil rights and economic
progress we see such an unprecedented expansion of the role of the criminal
justice system in the lives of black men? To understand these shifts we need
to examine both the racial dynamics of the criminal justice system as well
as the profound political and economic shifts of the past several decades
that created the environment in which the mass incarceration of black men
became possible.

In exploring the disproportionate incarceration rates of black men the
proximate cause is seemingly a higher rate of involvement in certain
crimes. As we shall see, while available data support this correlation to
some extent, the data are more complex than they appear at first and also
tell us little about how these factors were shaped by the political
environment.

Beyond these factors the effect of practitioner decision-making within the
justice system continues to shape differential outcomes, whether as a result
of overtly racist behavior or the implicit bias which affects all of us. These
decisions are compounded as well by a set of “race-neutral” policies which
inevitably produce distorted outcomes in justice as a result of the failure to
project the ways in which such initiatives will not in fact be race-neutral
when implemented.



In telling this story I hope it will become clear that while socioeconomic
changes created the possibility of a mass incarceration response, it was only
due to American society’s racial assumptions about crime that made this the
outcome of choice. Whether these perceptions were conscious or not, they
resulted in policymakers and the public creating a systemic approach that
not only reinforced distorted assumptions of criminal behavior, but
solidified the second-class status of so many black men in disadvantaged
communities. And in large part due to the persistence of racial segregation
in housing and other areas of social life, the broad-ranging effects of the
mass incarceration of African American males now contributes to declining
life opportunities for the next generation of children.

Setting the Stage for the Mass Incarceration of Black Men

While the prison population, and black male incarceration, began its
historic rise in 1973, clearly the antecedents of that moment were long in
the making. A centuries-long history of brutal racism beginning with
slavery and progressing through Jim Crow in all its permutations
throughout the nation set the stage for a modern-day version of oppression
in response to developing social and economic conditions in American
society.

Those shifts in part took the form of rising rates of crime beginning in the
mid-1960s. To what extent crime rates rose is not entirely clear, since data
collection on crime at the time was much less comprehensive than it is
today. But at the very least we can note that murder rates—historically the
most well-reported crime—nearly doubled, from 5.0 per 100,000

population in 1960 to 9.8 per 100,000 by 1974.?

Various factors explain this rise in violent crime, as well as crime in
general. First is the impact of the coming of age of the “baby boom”
generation in the 1960s. Since young males in the 15-24 age group commit
crimes at higher rates, it should not have been surprising that a bulge in this
part of the population would affect crime rates. Second, urbanization,
another factor that is generally correlated with higher crime rates, increased
at a rapid rate in this period. And third, despite the general decline in
unemployment during these years, the disproportionate effect of rising



unemployment on nonwhite youth was “sufficient to explain increasing
crime rates for youths” in the 1960s, according to economists Llad Phillips
and Harold Votey.?

Coincident with these trends was the emergence of crime as a national
issue. While it now seems rather commonplace, prior to the 1960s crime
was largely perceived as a local issue. By and large crime took place in
local communities and was responded to by local police agencies.
Sensational events, such as the exploits of gangsters like Al Capone,
attracted national attention, but these were hardly run-of-the-mill crimes.

Seeking to gain political advantage by focusing on rising crime,
Republican presidential candidate Barry Goldwater in 1964 articulated the
need to deal with “law and order,” followed by more vigorous rhetoric four
years later in the themes of Richard Nixon’s presidential campaign. As
framed by Nixon, this was a sweeping call to action, responding to street
crime, but also to the perceived threats to public order posed by the
burgeoning civil rights and antiwar movements. Not coincidentally, this
campaign theme was marked by not very subtle racial overtones, from the
candidate promising to save (white) America from (black male) “criminals”
and civil rights disrupters. Thus, while the image of black male criminality
had long been a feature of American racism, the emerging political
initiatives now refashioned these perceptions for what would become an
unprecedented, and unforeseen, explosion in the U.S. prison population.

This shifting political environment would become more significant with
the broad economic transitions in the United States that began in the 1970s.
The rapid postwar recovery beginning in the late 1940s, made possible in
large part by the relatively limited war damage in the United States, paved
the way for a dramatic leap in American manufacturing. Largely provided
by the auto and steel industries, union wage jobs in the Upper Midwest and
elsewhere attracted large numbers of African American and white working-
class men, often migrating from Appalachia or the South in search of
economic opportunity. These jobs laid the foundation for workers to buy a
house, gain access to employer-sponsored health care, and enable their
children to have an entryway into middle-class America.

This was not accomplished without conflict, of course. Spurred on by the
civil rights movement and growing labor militancy, black workers in



particular organized to demand both better working conditions and racial
justice in the workplace. Movements such as the Detroit-based DRUM
(Dodge Revolutionary Union Movement) drew the connection between the
rights of workers and the still-unmet economic needs of many communities
of color.

But the hard-fought gains of union workers in these and other
manufacturing industries were about to suffer from an economic disruption
that would remain a defining feature of American society to this day and
further set the stage for the development of mass incarceration. Beginning
in the early 1970s the three-decade expansion of the economy fueled by war
production needs in the 1940s and by the leading position of the United
States in the world economy began a sharp decline. American
manufacturers initially faced competition from Japanese auto and steel
companies, and subsequently adopted a globalization strategy of seeking
lower-wage markets for their production. With an initial shift to Latin
American workforces and later a move to Asian nations, the once-robust
high-wage production jobs in the United States began a precipitous decline
that contributed in large part to the expansion of a lower-wage service
economy and growing inequality.

Hardest hit in these transitions were the working-class communities of
the Upper Midwest. Detroit, for example, lost 90,000 blue-collar jobs in the
1970s, and Chicago 120,000. The sons and daughters of auto and steel
workers were now more likely to be employed at a fast-food chain than at
the local auto plant, with a consequent sharp decline in earnings potential.
These effects were felt disproportionately in African American
communities, where the millions who had traveled north through the Great
Migration experienced a sharp setback in their newfound economic
opportunity. African American high school graduates in metropolitan areas
suffered a 20 percent decline in employment and those who were high
school dropouts experienced a 30 percent decline.*

So, by the early 1970s we saw the confluence of rising rates of crime, the
growing influence of the conservative political movement and its challenge
to social welfare policies, and the increasing identification of black males as
“the crime problem” in the minds of many Americans. With crime and
violence rising, it was not inappropriate to develop strategies to address the



problem. The means chosen to do so, though, reflected the racial
identification of crime in ways that prioritized punishment over prevention,
and individual responsibility over collective action. None of this was
inevitable, and the consequences of this profound shift in ideology and
practice remain with us today in the era of mass incarceration.

Crime Rates and the Imprisonment Rate of Black Men

One might assume that examining the scale of incarceration, or the degree
to which different demographic groups experience imprisonment, would be
a function of the degree of involvement in criminal activity for those
populations. All things being equal, a greater likelihood of committing
crime should lead to an increased likelihood of arrest and conviction, and
subsequent incarceration. But as we have seen over a period of several
decades, this seemingly commonsense observation actually tells us little
about the mass incarceration of black men, or incarceration overall.

How a society chooses to advance public safety is very much a function
of how it conceptualizes the problem and the means of producing the
outcomes it desires. Prison is but one aspect of the broader criminal justice
system, which in turn is only one element of any comprehensive crime
strategy. Overall, public safety is a product of family and community
environments, access to opportunity, educational and health care services,
and many other interventions, including criminal justice initiatives.

As I will describe later, the fundamental shift leading to mass
incarceration—and the dramatic incarceration of black men—beginning in
the 1970s was a function of the set of decisions made to treat the crime
problem in disadvantaged communities primarily as a criminal justice
problem. One can argue about the degree to which racism may have
motivated this shift, but at the very least we can conclude that this was a
form of benign neglect. That is, as outsourcing and the search for low-wage
labor markets abroad brought about a substantial decline in the
manufacturing sector, this was almost inevitably going to impact urban
communities of color very directly. This in turn contributed to the
development of illicit drug distribution economies in subsequent years. And
while these developments should have been entirely predictable, one would



be hard-pressed to find any indication that policymakers or corporate
leaders considered these impacts in advance or proposed any policy
initiatives to ameliorate the community disruption that would ensue.

Given that mass incarceration—whether articulated or not—became the
method of choice for addressing the disadvantaged life circumstances of
black men in low-income communities, some would argue that this might
be unfortunate but merely reflected a greater degree of criminal behavior.
Several layers of analysis are necessary to understand these dynamics.

In analyzing degrees of involvement in crime there is less precision than
one might imagine. Since most crimes go undetected and there are few self-
report surveys of crime involvement (with the exception of some surveys of
juveniles), arrest data become the best proxy for measuring criminal
behavior. With the significant exception of drug crimes, which will be
addressed later, arrest reports have generally been found to offer a
reasonable reflection of crime involvement. One limitation, though, is that
while the Uniform Crime Reports (UCR) publications of the FBI contain
information on race and gender, these are reported separately, and so we
cannot routinely examine data for black men in particular. (In addition,
Latinos are characterized as an ethnic group, and so are largely included
within the white and black racial categories for these purposes.)

UCR data for 2015 show that African Americans constituted 28 percent
of persons arrested for property crimes and 36 percent of those arrested for
violent crimes, clearly disproportionate to their 13 percent share of the total
U.S. population.> But what might appear at first glance to be a race effect
on crime in fact is essentially a socioeconomic measure, an outgrowth of
the disadvantages brought about by the concentrated poverty that afflicts
many African American communities. The problem in trying to break out
the degree to which crime involvement (or other outcomes) is a function of
race and/or class is that disadvantaged whites are far less likely to reside in
situations of concentrated poverty that are so prevalent for African
Americans.

A study by Lauren Krivo and Ruth Peterson looking at “extremely
disadvantaged” neighborhoods concluded that rates of violence were
considerably higher in these areas regardless of race. The authors concluded
that “it is these differences in disadvantage that explain the overwhelming



portion of the difference in crime, especially criminal violence, between
White and African American communities.”®

Looking at racial disparities in incarceration, a series of studies over time
have explored the question of the degree to which disparities in
imprisonment reflect involvement in crime. As pioneered by criminologist
Alfred Blumstein, a study of the 1979 prison population concluded that 80
percent of the prison disparities could be explained by arrest patterns, while
a follow-up study of the 1991 population concluded that the figure had
declined to 76 percent. Blumstein found that the incarceration of drug
offenders in particular was far less correlated with crime involvement (at
least to the extent that one can measure by estimates of drug use and drug
selling).”

Of the findings of 20 percent and 24 percent disparities, respectively, that
could not be explained by arrest proportions, Blumstein stated that these
could reflect relevant criminal justice variables such as prior criminal
record or they could be a function of racially disparate processing decisions
within the justice system. Research over time suggests that disparate
outcomes in decision-making are more likely to be present in less serious
cases. This is because decision-makers—prosecutors, judges, parole
officials—generally have more discretion in such cases, which can manifest
in differences in charging, plea negotiations, and sentencing practices in
particular.

While these findings would be interpreted by some to suggest that most
of the disparity in imprisonment rates is in fact due to greater involvement
in crime among black men, two factors strongly mitigate against this. First,
as we shall see, the racially skewed impact of drug law enforcement and
sentencing has substantially affected these outcomes. And second, the
racially influenced nature of punishment for all offenses exacerbates these
impacts as well.

The racial disparities we observe in the prison system are also mirrored
in the juvenile justice system. While there has been a substantial decline in
the number of juveniles held in residential placement over the past decade,
racial disparities persist at a disturbing level. A study examining processing
in the system concluded that “disparity is most pronounced at the beginning
stages of involvement with the juvenile justice system. When racial/ethnic



differences are found, they tend to accumulate as youth are processed
through the system.”® Given that juvenile justice involvement is so highly
correlated with future imprisonment, these disparities are of particular
relevance to the mass incarceration of black men.

Practitioner Decision-Making and Racial Disparities

The criminal justice system has changed substantially in recent decades.
Not least among these shifts has been the evolution toward diversity in
leadership and staffing in criminal justice agencies. While these advances
still fall short of representing the population as a whole, they nonetheless
mean that it is now not unusual for people of color and women to be
heading major agencies in law enforcement and corrections, and to be
substantially represented in the ranks of many of these institutions.

Despite these developments there has perhaps been no moment in recent
decades when there has been less trust and confidence in the criminal
justice system among African American communities than there is now. In
recent years this has clearly been a function in large part of the tragic
circumstances surrounding the high-profile killings of so many black men
by police—Eric Garner, Freddie Gray, Walter Scott, and others.

The outrage at these tragedies begins with the fact that these events have
largely received national attention because of cell phone technology and the
dramatic videos that have quickly gone viral through social media. And
while many people, and certainly African Americans, believe that the only
aspect of these killings that is new is that they have been captured on
camera, shockingly we have no way of knowing whether this is in fact the
case. No governmental institution tracks killings of civilians by police, and
it was not until 2015 that two leading newspapers—the Washington Post
and the Guardian—undertook their own surveys of the frequency of such
episodes.

The anger that has surfaced in cities across the country calls into question
the experience of the community policing movement of recent decades.
Since the 1980s, pioneered by scholars such as Herman Goldstein and
others, the law enforcement community has largely embraced the concept
of problem-oriented policing. While this has taken a variety of forms in



different jurisdictions, typically it is described as an approach that does not
measure success based on the number of arrests, but rather on solving
problems through community engagement. At the national level, support for
this approach was enhanced by the establishment of the COPS (Community
Oriented Policing Services) office through the 1994 federal crime bill,
along with President Clinton’s pledge to fund 100,000 new community
policing officers.

The extent to which problem-oriented policing has taken hold is far from
clear. A 2003 study examining these developments concluded that “[t]he
police still cling to an institutional definition that stresses crime control and
not prevention,” and that “police organizations...have not been radically or
even significantly altered in the era of community policing and problem-
oriented policing.”® While there are no doubt cities in which this approach
has produced constructive relationships, the eruption in so many African
American communities across the nation suggests that success has been
much more modest than claimed by many.

Also, as articulated by so many of the protesters and civil rights leaders,
the tension between law enforcement and African American communities is
but the flashpoint for a broad critique of the apparatus of mass incarceration
and its profound impact on black men in particular. As spending time in
prison has become almost an inevitable part of the life cycle for black boys
growing up in disadvantaged communities, the criminal justice system
broadly has come to be viewed by many not as an institution designed to
advance public safety but as an oppressive bureaucracy implementing a
twenty-first-century version of racial hierarchy.

While the racial disparities produced by the system have complex origins
and are far less likely to appear as outwardly racist as in the days of Jim
Crow, they nonetheless are pervasive at each stage of the system. And
despite the noted increased diversity in the justice system leadership,
centuries of racism in American society continue to affect criminal justice
practitioners, as it does all Americans, in decision-making, allocation of
resources, and adoption of “race-neutral” policies with unambiguously
racially disparate outcomes.

We can see this at each level of the criminal justice system. In law
enforcement, it was not until extensive data became available in the 1990s



that the racial profiling so prevalent in traffic stops by law enforcement
officers came to broad public attention, though black motorists had been
keenly aware of these practices since the invention of the automobile.
Litigation brought about through extensive data collection in states such as
New Jersey, Maryland, and Florida confirmed that the degree to which
black drivers were stopped on highways far exceeded their share of
motorists who were driving above the speed limit or had other violations
related to their vehicles. Further, the “hit rates” resulting from searches
during these stops failed to show that black drivers were any more likely to
be carrying drugs or illegal weapons in their cars. More recent data from the
Department of Justice show that white, black, and Hispanic drivers are now
stopped at comparable rates, but that black and Hispanic drivers are more
than three times as likely as whites to be searched by police following a
stop.'?

Some law enforcement officials have argued that racially disparate traffic
stops have been the result of “a few bad apples” within police agencies—
officers who account for a disproportionate amount of stops of black
drivers. Whether or not that is a plausible explanation in a given
jurisdiction, the widespread practice of “stop and frisk” in many large cities
is clearly a conscious strategy of police departments, growing out of the
“broken windows” theory of crime control, which produces broad
disparities as a direct consequence of policy decisions.

New York has been the city with the greatest attention focused on its
“stop and frisk” policy, largely as a result of the litigation that ultimately led
to the policy being found unconstitutional in 2013. From a figure of about
97,000 pedestrian stops in 2002, the police department ratcheted up the
practice in subsequent years, reaching a level of 685,000 stops annually by
2011. Of the total, 87 percent of those stopped were African American or
Latino, a rate that resulted in many teenage boys being able to recount
multiple experiences with these practices.!! The effect of the policy on
public safety appears to have been quite minimal at best. Of the 191,000
stops in 2013, 92 percent did not result in an arrest and guns were found in
less than 1 percent of all cases.'? Black and Latino New Yorkers were more
likely than whites to be frisked following a stop, yet were only about half as
likely to be found in possession of an illegal weapon.'® Following the



decision by federal judge Shira Scheindlin to reduce the number of stops
dramatically, no significant increase in crime resulted in the following year.

Such practices came to be seen as even more calculating in some
jurisdictions through the revelations that surfaced in Ferguson, Missouri, in
the wake of the Michael Brown killing. Not only were police stops and
ticketing skewed against black residents, but they actually served as a
primary revenue strategy of local government through the fines and fees
imposed for traffic and other infractions. Similar allegations about debtors’
prisons have since surfaced in Alabama, Louisiana, and elsewhere.

Troubling racial outcomes have also been well documented in
prosecutorial charging and plea negotiating practices. With the expansion of
determinate and mandatory sentencing, which has restricted the discretion
afforded to judges at sentencing, prosecutors have become particularly
influential in determining the consequences of criminal activity. This can
perhaps be seen most directly in studies of the impact of mandatory
sentencing for drug offenses in the federal justice system.

Promoted by lawmakers in the 1980s as a “tough on crime” measure that
would “send a message” to potential drug sellers that they would face stiff
mandatory penalties, the reality is that such penalties are not in fact
inevitable and are also racially skewed in their application. Research by the
U.S. Sentencing Commission has documented that in cases where the facts
of the case suggested that a mandatory minimum could apply, 63.7 percent
of white defendants were able to plead to a charge that didn’t carry a

mandatory minimum, compared to just 39.4 percent of black defendants.

Several factors help to explain these outcomes. One is the way in which
the federal sentencing “safety valve” functions. Adopted by Congress as
part of the 1994 crime bill, the safety valve permits judges to sentence
certain individuals below the applicable mandatory minimum. The criteria
for doing so include being charged with drug crimes that do not involve any
violence or possession of a weapon, limited criminal history, and
cooperation with the prosecution. Because in certain locales African
Americans are more likely to have a greater criminal history than whites,
they qualify for the safety valve exception less often.

A further analysis by Sonja B. Starr and M. Marit Rehavi illustrates the
role of practitioner decision-making in these outcomes as well. Their



analysis finds that controlling for relevant factors, black males received
federal prison terms 10 percent longer than white males. Further, in
examining the imposition of mandatory minimums, they found that
prosecutors charged black men with offenses carrying mandatory penalties
twice as often as they did comparable white men.'>

We can see sentencing decision-making broadly following these patterns.
These are most pronounced at the deep end of the system, the application of
the death penalty. Dating back to the 1980s, a series of studies originally
pioneered by David Baldus'® have demonstrated the key role of race in the
determination of which capital defendants receive the death penalty, as
opposed to life imprisonment or a lesser penalty. Consistently the research
has shown that when the victim of the killing is white it is far more likely
that the perpetrator will be sentenced to death than when the victim is black.
No one in the courtroom necessarily articulates such a biased perspective,
and it is likely that in most cases both judges and jurors would deny any
intentional bias, yet an unchecked and unexplored unconscious bias is
broadly at work.

An enlightening example of how this plays out can be seen in the
findings of a study of decision-making by probation officers in the juvenile
justice system in a northwest state.!” Examining the narrative section of
pre-sentence reports prepared by the officers, researchers assessed the ways
in which black and white juveniles were described in this subjective
assessment. White youth tended to be described as having “environmental”
problems—not getting along with their family, acting out at school, peer
pressure, etc. But black youth were more likely to be assessed as having an
“antisocial” personality. The consequences of these distinctions are critical.
For teenagers having adjustment problems the court can engage counselors
and therapists to help them work through these challenges. But for those
defined as having an antisocial personality, there is no obvious intervention,
and so the goal of public safety will be more likely to suggest incapacitating
the youth in some type of residential placement.

Research in a variety of jurisdictions documents similar biased impacts
among a range of criminal justice practitioners as well. Defense attorneys,
for example, may exhibit racial bias in how they triage their substantial
caseloads; judges are more likely to impose longer prison terms on people



of color than on whites; and all-white juries deliberate for shorter periods of
time than racially diverse juries. None of these outcomes necessarily
suggest that these dynamics result from conscious racist motives among
practitioners. Rather, as is true of all persons raised in a society with a
centuries-long history of racism, the often unconscious biases and attitudes
that we all carry within us influence our thinking and behavior in complex
ways.

The Impact of “Race-Neutral” Policies

Just as criminal justice practitioners make decisions that, consciously or
not, disadvantage black men in the system, so too do public policy
decisions have racially biased outcomes even if apparently “race-neutral”
on the surface. These decisions have come about in large part due to the
failure of policymakers to analyze the unintended impacts of policies
developed in the name of public safety. In so doing they have frequently
exacerbated the effect of practitioner decision-making on African American
men.

Many of these effects can be seen in policies adopted through the war on
drugs in recent decades. At the level of policing, a wealth of evidence,
generally acknowledged by law enforcement leadership, has documented
that drug law enforcement has disproportionately focused on communities
of color. Police leaders will frequently justify this by stating that while they
are aware that there are substance abuse violations in communities of all
socioeconomic levels, in disadvantaged neighborhoods drug use and selling
are more likely to take place at street-corner drug markets. Thus, compared
to more well-off communities where drug transactions largely take place
behind closed doors, the outdoor markets are more disruptive to the
community.

While there is some validity to this argument, it presupposes that a
heavy-handed law enforcement approach is the only, or most effective,
means of responding to this concern. In so doing, it implicitly rejects policy
responses that might prioritize creating economic opportunity, improving
educational outcomes, expanding substance abuse treatment centers, or
other measures. And while some might argue that such approaches seem



reasonable in the abstract but are not politically viable, consider the
response to the rise in heroin overdoses of recent years. Increasingly, the
focus has been on prevention and treatment, rather than punishment, and
one cannot help but observe that “the problem” is overwhelmingly seen as
one affecting white Americans.

The purportedly race-neutral effects of drug policy extend into the
sentencing area as well. The most well-known instance relates to the
mandatory penalties for crack cocaine offenses enacted by Congress in
1986. Coming as the crack cocaine “epidemic” was developing, the
legislation was adopted in record time, with virtually no discussion about
approaches to the problem other than harsh penalties. Here, too, the racial
imagery was inescapable. As portrayed on the cover of news magazines and
other media, “the problem” was identified as one of black men using and
selling crack. As a consequence, the penalties adopted for crack cocaine
offenses—80 percent of which were applied to African Americans—were
far more punitive than those for powder cocaine, a drug more widely used
by whites and Latinos.

Other seemingly rational policies implicitly incorporate racially disparate
effects as well. Consider the increased penalties for repeat offenders present
in every state through some mix of habitual offender laws, “three strikes
and you’re out” policies, and other measures. While judges have long taken
into account a defendant’s prior record in imposing sentence, the effect of
this consideration in the new generation of such policies can result in
dramatically different outcomes. Under the original version of California’s
three strikes law, for example, a third felony conviction for stealing golf
clubs from a sporting goods store resulted in a prison term of twenty-five
years to life, far in excess of what would have been imposed in the absence
of the three strikes law.

The racial impact of such laws results from the fact that African
American men in general are more likely to have prior convictions than
other racial groups. While in various situations this may be a function of
racist policing, greater involvement in certain crimes, or other factors, it
means that black men will be more likely to be subject to these enhanced
penalties upon conviction.



A 1998 case in federal court in Boston illustrates these dynamics.
Alexander Leviner, an African American man, was found guilty of being a
felon in possession of a weapon. At sentencing, Judge Nancy Gertner
examined Leviner’s prior convictions and found that several of them had
resulted from traffic stops by Boston police. Knowing of the history of
disparate policing in the city, Judge Gertner concluded that as a black man
Leviner was more likely than white drivers to be stopped by police and
thereby acquire a more substantial criminal record. So while she did not
dispute the validity of the prior convictions, she essentially discounted part
of this criminal record and sentenced Leviner to 2.5 years in prison rather
than the four to six years called for in the sentencing guidelines.'®

Extreme racial disparities can also be seen in the implementation of drug-
free school zone laws that exist in every state. These policies, adopted
under the goal of deterring drug selling on school grounds, generally call
for stiffer penalties for drug offenses committed within a designated school
zone. The school zones, defined by a radius from a school property,
typically extend at least one thousand feet from a school, but can be as
much as three miles, as in Alabama. One of the many problems with such
policies is that individuals can be subjected to these penalties even if they
had no knowledge that they were within the school zone district.

The racial impact of these policies grows out of housing patterns. In
densely populated urban neighborhoods a much higher proportion of the
city area lies within a school zone than in more spread out suburban or rural
neighborhoods. Thus, drug crimes in cities, where African Americans are
frequently clustered, are more likely to result in enhanced school zone
penalties. In New Jersey, an analysis of persons sentenced under this policy
in 2005 found that 96 percent of all drug crimes charged with school zone
enhancements involved either African American or Latino defendants.'” As
a result, the state legislature subsequently restored discretion to judges in
sentencing for these offenses.

Race and the Severity of Punishment

As the preceding discussion has made clear, what might appear to be a
relationship between race and higher levels of engagement in violent and



property crime is in large part a function of socioeconomic disadvantage,
and the unique ways in which African Americans are subject to
concentrated poverty. Nevertheless, some would argue that while this
supports efforts to address these issues in the long term, it doesn’t negate
the need to punish offenders today in the interest of public safety. But even
to the extent that punishment responds to levels of involvement in crime,
the relative severity of punishment is intimately related to racial perceptions
of crime.

We have seen how this has played out during the drug war, but similar
dynamics accompany the development of punishment policies broadly. Key
research by Ted Chiricos and colleagues has identified how racial
perceptions of crime influence the degree of public support for harsh
penalties. Analyzing responses to a 2002 survey ascertaining support for
policies such as “making sentences more severe for all crimes” and
“locking up more juvenile offenders,” they found that whites—but not
African Americans or Latinos—who attributed higher proportions of
violent crime, burglary, or robbery to blacks were significantly more likely
to support punitive policies.?’ Other research has found similar patterns
among whites who agree that “African Americans pose a greater threat to
public order and safety than other groups,”?! as well as support for harsher
juvenile sanctions.

These findings are troubling in their suggestion that support for
punishment among white Americans (and presumably white policymakers
as well) increases to the extent that respondents perceive crime as a “black
problem.” But this is further compounded by broad misperceptions of actual
levels of racial involvement in crime. Although African Americans are
disproportionately engaged in crime (as measured by arrest rates, the closest
proxy), whites in particular believe that these rates are even higher than is
the case. A 2010 survey, for example, asked white respondents to estimate
the proportion of burglaries, drug sales, and juvenile crime committed by
African Americans, and found that they overestimated these rates by 20
percent to 30 percent.”> These inaccurate perceptions of crime derive from
various sources, which include media imagery and political demagoguery,
and contribute not only to distorted political debate but also to harsher
punishment not only for black men, but for others as well.



Impact of Mass Incarceration on Black Men

The stated rationale for the development of mass incarceration is that it has
been necessary to subject millions of Americans to lengthy periods of
imprisonment to promote public safety. Whether through incapacitation,
deterrence, or some other means, prison walls separate dangerous people
from society and are meant to deter potential lawbreakers. And in the minds
of many, it may be unfortunate if black men are overly represented within
this population but this is just the result of a “do the crime, do the time”
ethos. In this scenario, if we want to see fewer black men in prison then
black men should stop committing so much crime.

There are certainly many people behind bars—one can think of Charles
Manson, among others—who would likely be a threat to the community if
they were not imprisoned. But if we examine the overall effect of mass
incarceration, it is clearly lacking as a successful strategy for addressing
crime.

The complexity of examining the relationship between crime rates and
policy initiatives is challenging overall. But perhaps the most succinct
assessment of this effect comes from the comprehensive analysis of the
growth of incarceration in the United States produced by the National
Research Council in 2014. The well-regarded body of experts assembled for
that review concluded that “panel data studies support the conclusion that
the growth in incarceration rates reduced crime, but the magnitude of the
crime reduction remains highly uncertain and the evidence suggests that it

was unlikely to have been large.”??

This conclusion may seem puzzling at first since one could easily assume
that incarcerating a world-record number of people would surely have a
major effect on crime. But there are in fact a number of factors that help us
to understand why this is not the case. First, as the pool of offenders
sentenced to prison expands, there is a tendency to incarcerate an increasing
number of less serious offenders, thereby diminishing the “cost-
effectiveness” of any given prison term. Second, the broad use of life
imprisonment—which now accounts for one of every nine people in prison
today—means that there are many individuals in prison who are well past
the point at which people “age out” of crime, and therefore it produces



diminishing returns as well. Third, mass incarceration has a destabilizing
effect in disadvantaged communities of color; the endless cycle of young
black men heading off to prison and returning home years later tears at the
fabric of community relationships, economic security, and the informal
social controls that are critical to public safety.

While it is not unreasonable to ask whether incarceration has a significant
effect on crime, in many respects that is not a very useful line of inquiry. A
more fruitful undertaking would be to ask what mix of social interventions,
including but not limited to incarceration, are effective in reducing crime.
That is, imagine that we have a choice of spending a million dollars on
public safety. How much crime reduction would be produced by building
prisons and how much by expanding preschool education? Or substance
abuse treatment, or affordable housing, or Medicaid expansion? This is an
intellectual exercise, but also a guide for what policymakers should be
engaged in on a routine basis, as opposed to competing for sound bites on
tough crime policies.

A second frame of analysis should be to examine incarceration not only
for any crime-reducing benefits, but for its unintended consequences and
harm to individuals and communities. As a consequence of both the societal
stigma for those with a criminal record and political initiatives of recent
decades that have erected further barricades for citizens returning home
from prison, the impact of a criminal record for black men and others is
now a lifelong stain. So, for the black men who have been to prison—who
overwhelmingly suffered from poor educational attainment, high rates of
substance abuse, and mental health issues—the prospects for obtaining
gainful employment, decent housing, and a legitimate opportunity in society
have become increasingly more difficult.

These barriers extend to the communities around them as well. With so
many black men “missing” from the community and/or with limited
economic prospects, family formation suffers as well. Record rates of
incarceration mean that black boys in many communities are growing up
with the recognition that going off to prison is a far more likely part of their
life course than the prospect of entering college. These are certainly not
healthy developments for any community.



Reframing Public Policy

Mass incarceration is increasingly being framed as a chief civil rights issue
of the twenty-first century. As American society evolves toward a more fair
and just community in many respects, the growing inequality and related
phenomenon of mass imprisonment stand out as striking reminders that
racism has not gone away, but merely takes new forms in new generations.

As challenging as the current moment is, there is nonetheless some
reason for hope. In recent years the political environment has undergone a
significant shift in regard to criminal justice policy. As a result of lowered
crime rates since the 1990s, along with a growing critique of the excesses of
the war on drugs, leaders across the political spectrum are now calling for
an end to mass incarceration and a scaling back of some of the excessive
sentencing policies that have been a major factor in producing the current
situation.

While the shift in the public discussion is most welcome, results to date
are more modest. As measured by the number of people behind bars, the
best one can say is that since 2009 the incarcerated population has declined
modestly. This development is certainly a stark contrast to the 1980s and
1990s, when prison populations experienced as much as double-digit
growth in some years. But stabilizing at a world-record level of
incarceration clearly does not represent anything close to the scale of what
is necessary to reverse these trends.

Within these developments, though, there are broad wvariations in
incarceration trends. Since 2000 a handful of states have achieved
substantial reductions in their prison populations, reaching 25 percent or
more in New Jersey, New York, Rhode Island, and California. Given that
much of the change has come about through reduced incarceration of drug
offenders, these declines have disproportionately benefited black men
because of their overrepresentation among these offenders. These shifts
have come about through a mix of policy change and practitioner decision-
making, and have emerged through a growing recognition that no single
initiative in itself can substantially reduce prison populations in itself.

Much more needs to be done to challenge racism and mass incarceration.
Practitioners at each level of the system have the ability to assess and



respond to unwarranted racial disparities as they perform their job
functions. This includes making decisions regarding the location of drug
arrests, disparate charging and plea-negotiation practices by prosecutors,
support for indigent defense programs, sentencing policy disparities, and
parole decision-making.

Policy change needs to take place in all states and at the federal level.
Most significantly, we need to engage in a reassessment of the scale and
wisdom of extreme punishment that has been the hallmark of mass
incarceration for decades. The United States incarcerates a greater
proportion of its population for a variety of reasons, but among them the
severity of punishment is a key factor. Such a reevaluation needs to begin at
the top of the scale. The United States is one of the only industrialized
nations that still maintains the death penalty; this both casts a stain on our
moral standing and exerts an upward pressure on the severity of punishment
across the board. Thus, not only are serious offenses punished more harshly
than in comparable nations, but so too are persons convicted of crimes such
as burglary and car theft. There is no criminological justification for such
policies, and the human costs are overwhelming.

This scope of policy change will not be easy to achieve, of course. But in
some respects the opportunity to make such a shift has never been more
timely. As the tragic, and highly visible, killings of black men by police has
made clear, the racial tensions within the criminal justice system are quite
high, and they are not sustainable. So there is at least an opportunity for
dialogue, and a chance for all of America to consider what we mean by
“Black Lives Matter.”

And as we have that national conversation, we should do it in the context
of the historical underpinnings of mass incarceration and its racial
dynamics, whether developed consciously or not. So yes, this is a problem
of the criminal justice system, but more so it is a societal problem that
challenges us to consider how we should address the twin goals of pursuing
public safety and challenging inequality. The extent to which we can do that
successfully will tell us how much in fact black lives do matter.
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Boys to Men
The Role of Policing in the Socialization of Black Boys

KRISTIN HENNING!

On September 15, 2015, sixteen-year-old black male Emilio Mayfield was
on his way to school when an officer stopped him for jaywalking in a bus
lane in Stockton, California.> An officer told Emilio to sit down, but he
refused and continued walking toward the bus he was trying to catch. The
officer eventually grabbed Emilio’s arm and Emilio pulled away. After
forcing Emilio to sit on the sidewalk, the officer grabbed Emilio’s ankles
and pushed him backward onto the ground by pinning his ankles against his
upper body and hitting him with a baton. The encounter escalated as nine
officers became involved, at least four of whom piled on top of Emilio after
slamming him to the ground. The irony— jaywalking isn’t an arrestable
offense in Stockton. Emilio was later cited for trespassing and resisting
arrest.

On Memorial Day, in May 2013, fourteen-year-old black male Tremaine
McMillian was at the beach with his family, friends, and puppy when an
officer forced him to the ground and held him in a choke hold so tight that
he wet his pants.® His transgression? Clenched fists and dehumanizing
stares. The backstory—Tremaine had been roughhousing with a friend on
the beach when a Miami-Dade police officer told him to stop. Tremaine
asked “Why?” and the officer ordered him to point out his mother. As
Tremaine walked toward his mother with his puppy in his arms, the officer
followed him in an ATV, jumped out, and put him in the choke hold.



Tremaine was charged with a felony count of resisting arrest with violence
and disorderly conduct.

THESE ARE JUST two stories that made the news. Consider the many abuses,
transgressions, and unnecessary intrusions that young black males
experience in the United States that are never reported to the media.
Consider the many reports of injustice that are passed by word of mouth in
black families, schools, churches, and communities.

These narratives have a profound impact on the way black boys learn to
think about and interact with the police. Because adolescence is a time
when initial impressions of the justice system become fixed in a child’s
mind, early encounters with the police—both personal and vicarious—have
an enduring impact on the way young black males respond to the law and
law enforcement as they transition into adulthood. Perceived injustices like
those shared by Emilio and Tremaine undermine police legitimacy and
erode the child’s willingness to obey the law, report criminal activity, assist
the police in investigations, and cooperate with the police during future
face-to-face encounters. Over time, negative police interactions with black
boys have cascading consequences for public safety, officer safety, and
ultimately the mortality of black boys and men.

The Black Juvenile Super-predator, Implicit Racial Bias, and
Perceptions of Innocence

Black boys are policed like no one else, not even black men. Youth in
general are more likely than adults to have contact with the police as they
play in the streets, congregate in public spaces, hang out past curfew, drink
alcohol, ride around in cars, and talk loudly.* Because youth may be
arrested for minor crimes, such as curfew violations and being incorrigible
with authorities, their contacts are also more likely to be police-initiated and
adversarial.> Young black males who move in crowds, “jone,” and play-
fight, like Tremaine McMillian and his friend, are even more likely than
young white men, young minority women, and older minority men to attract
attention from the police and experience verbal abuse, excessive force,
unwarranted street stops, and other negative interactions with police.®



Further, although black girls are far from immune to the harmful effects of
negative police contact—especially those involving sexual mistreatment—
black girls and women are socialized to play differently, tend to have less
contact with the police, and are more likely than black boys to benefit from
discretionary, lenient behavior by the police.”

The reality is that we live in a society that is uniquely afraid of black
boys. Consider the 1990s rhetoric surrounding the black juvenile super-
predator. In numerous articles and television interviews, Princeton professor
John Dilulio Jr. predicted that “a new generation of street criminals is upon
us—the youngest, biggest and baddest generation any society has ever
known.”® “America is now home to thickening ranks of juvenile ‘super-
predators’—radically impulsive, brutally remorseless youngsters, including
ever more preteen boys who murder, assault, rape, rob, burglarize, deal
deadly drugs, join gun-toting gangs and create serious communal
disorders.” Dilulio was not alone in promoting this demographic theory,
which gained extraordinary traction in the media and among politicians
seeking to earn a reputation as being tough on crime.

Notwithstanding his own acknowledgment that demography is not fate
and criminology is not pure science,'? Dilulio managed to sensationalize his
theory with such reckless abandon that even his academic peers worried
that he had become a patsy for conservative politicians."! Even worse, the
super-predator myth was racialized in explicit and unapologetic ways as
evident from Dilulio’s now infamous 1996 City Journal headline that
boldly proclaimed “My Black Crime Problem, and Ours.”'? Dilulio
predicted that “not only is the number of young black criminals likely to
surge, but...as many as half of these juvenile super-predators could be
young black males.” Describing the black children who inspire fear among
white Americans as not “merely unrecognizable, but alien,” Dilulio
appeared to sympathize with them when he said:

Not that we can’t understand where they come from...[T]hink
about how many inner-city black children are without parents,
relatives, neighbors, teachers, coaches, or clergymen to teach
them right from wrong, give them loving and consistent
discipline, show them the moral and material value of hard



work and study, and bring them to cherish the self-respect that
comes only from respect for the life, liberty and property of
others. Think how many black children grow up where parents
neglect and abuse them, where other adults and teenagers
harass and harm them, where drug dealers exploit them. Not
surprisingly, in return for the favor, some of these children kill,

rape, maim, and steal without remorse.'?

Dilulio dubbed his argument “the theory of moral poverty”—the poverty
of being without loving, capable, responsible adults who teach you right
from wrong; the poverty of growing up in the absence of people who teach
morality through their own example and insist that you follow suit.'* In an
effort to justify white fears and denounce claims of racism in the criminal
and juvenile justice systems as unreasonable paranoia by blacks, Dilulio
argued, “If blacks are overrepresented in the ranks of the imprisoned, it is
because they are overrepresented in the criminal ranks—and the violent
criminal ranks, at that.”’'® “Especially in urban America, white fears of
black crime—Iike black fears of black crime—are rational far more than
reactionary or racist.”!®

It took a religious conversion on Palm Sunday in 1996 for Dilulio to
abandon his theory.!” By then it was too late. As even Dilulio himself
admits, “once [the myth] was out there, there was no reeling it in.”1® The
damage has been unyielding. Notwithstanding statistical evidence that by
2001 had firmly disproven the predictions of an imminent juvenile super-
predator, children as young as thirteen and fourteen are still being tried as
adults, and hundreds of juveniles have been sent to prison for life without
the possibility of parole in the wake of horrific legislation designed to stave
off the impending black threat.

More troubling is the lingering and pervasive influence of the super-
predator myth on the psyche of the police and the public. Although it is
impossible to trace any one event to the image police have of black youth, it
is hard to believe that Dilulio’s rhetoric did not emblazon the image of
violent black boys running amok on the minds of those who police our
streets. Think about Tamir Rice, the twelve-year-old Cleveland boy who
was killed by police on November 22, 2014. Why do police keep talking



about Tamir’s size? The shooting unfolded shortly after a witness from a
nearby recreation center called 911, reporting “a guy with a pistol” that was
“probably fake.”! Since the shooting, police have been emphatic that
Tamir looked much older than twelve, weighing 170 pounds, standing five
feet seven inches tall, and wearing size 36 pants and a man’s extra-large
jacket.”? Apparently, the baby face we see in photos after Tamir’s death did
little to alert officers to Tamir’s true age.

We should not allow Tamir’s physical features to obscure the role of
implicit bias in the officers’ perceptions. In a study on police perceptions of
childhood innocence, researchers showed police officers a series of
photographs of young white, black, and Latino males, advised them that the
children in the photographs were accused of either a misdemeanor or a
felony, and asked them to estimate the age of each child.?! While the
officers overestimated the age of adolescent black felony suspects by five
years, they underestimated the age of adolescent white felony suspects by
one year. Moreover, the older an officer thought a child was, the more
culpable the officer perceived the child to be in his suspected crime. Further
nuancing their study, researchers asked officers to take a “dehumanizing”
implicit association test to determine the extent to which the officers
associated black people with apes. This study found that the more readily
participants implicitly associated blacks with apes, the higher their
culpability ratings were for both black misdemeanor and black felony
suspects. In a related experiment with university students, the same
researchers found that study subjects perceived youth aged 0-9 as equally
innocent regardless of race, but began to think of black children as
significantly less innocent than other children at every age group
thereafter.”” The perceived innocence of black children aged 10-13 was
equivalent to that of nonblack children aged 14-17, and the perceived
innocence of black children aged 14—17 was equivalent to that of nonblack
adults aged 18-21.

So what do these distorted perceptions mean for young black males?
They mean that black boys are more likely to be treated as adults much
earlier than other youth and less likely than white boys to receive the
benefits and special considerations of youth.?? In the context of policing,
these perceptions mean that black boys are more likely to be stopped and



arrested for normal adolescent behavior, more likely to be harassed and
assaulted for typical adolescent transgressions, and more likely to be

perceived as culpable and deserving of punishment.?*

Even if politicians no longer bandy about the term “super-predator,” the
recent shootings of black males provide substantial evidence that the fear of
black boys has not subsided since 1996. The number of black boys who
have been shot by the police is staggering: Tamir Rice, twelve; Stephon
Watts, fifteen; Cedrick LaMont Chatman, seventeen; L.aquan McDonald,
seventeen. Add to that the number of eighteen- and nineteen-year-olds who
have been shot and the count is unconscionable.

Conditioning a Generation of Black Men

Legal Socialization and Procedural Justice

Tamir’s story is significant not only for the tragic devaluing of life it
conveys, but also for the message it sends to black boys. Adolescence is a
critical time during which norms and values, including beliefs about law
and legal institutions, are formed.?” It is a time when young people’s initial
impressions of the justice system are translated into conscious and
subconscious expectations about how police will treat them and how they
should respond. Negative attitudes about the police acquired during
childhood and adolescence have a “lasting” effect on adults’ opinions about
police.?® Thus, youths’ experiences and perceptions of fairness and justice
during adolescence may have a substantial impact on their risk of offending
and of having dangerous and hostile encounters with police as they
transition to adulthood.

Legal socialization is the process by which individuals come to
understand and appreciate the law, the institutions that create those laws,
and the people who enforce those laws.?” Effective legal socialization
occurs when youth develop a healthy respect for legal authority and
internalize the social norms that prohibit illegal behavior. Positive legal
socialization is achieved over time by fair and “procedurally just” social
interactions with legal authorities.””® When authorities enforce rules and



make decisions in a way that is fair, people are more likely to support and
cooperate with those authorities and ultimately to obey their rules.?”

Individuals evaluate procedural justice based on four primary variables:
voice and participation, which refers to the degree to which people feel they
are given the opportunity to express their opinions and concerns during a
decision-making process; impartiality, which refers to the perceived
neutrality and consistency of a decision-making process; respect and
dignity, which relates to the way people perceive they are being treated; and
trustworthiness and perceived benevolence of the officers’ motives.?’
Procedural justice has a significant impact on the perceived legitimacy of
the police and, ultimately, on an individual’s willingness to obey the law.
When people believe an institution or legal authority such as the police is
proper, they are willing to accept the power of authority and feel it is their
duty to obey authority’s rule.?!

These principles apply to youth and adults. Studies involving youth have
found a strong correlation between youths’ perceptions of legitimacy and
self-reported compliance with the law.?> The more youth perceive police to
behave fairly, the more likely they are to view the police as legitimate, the
less cynical they are likely to be about the laws, and the more likely they
are to comply with the rules.>

The Black Family: What Black Parents Teach Their Black Boys

Legal socialization starts early for black boys. Young people’s attitudes
about the police develop from the personal interactions they have with the
police as well as the direct and indirect lessons they internalize from the
social environments in which they live.>* School and home are likely two of
the most important environments that contribute to the legal socialization of
young black males. Because African Americans are more likely to have
family members who have been verbally or physically abused by the
police,®® it is no surprise that black families have been proactive in
transmitting norms on dealing with law enforcement. Black parents tell
their children to “always keep your hands where they can see them,” “avoid
sudden movements,” and “behave in a courteous and respectful manner
toward officers.”® “Don’t do nothing, don’t say nothing smart. Don’t play
with BB guns.”®” In an interview with Democracy Now, Roots member



Ahmir “Questlove” Thompson recalls his father telling him, “If you’re ever
in this position, you’re to slowly keep your hands up,” and notes that his

father “did it in sort of a humorous way that Richard Pryor did.”3?

But these lessons are not all conveyed through humor. For many black
boys, these lessons mean the difference between life and death. Journalist
Ta-Nehisi Coates’s warning to his son was much more bleak: “And you
know now, if you did not before, that the police departments of your
country have been endowed with the authority to destroy your body. It does
not matter if the destruction is the result of an unfortunate overreaction. It
does not matter if it originates in a misunderstanding. It does not matter if

the destruction springs from a foolish policy.”3”

Just as these lessons may keep some children safe, they also transfer
negative attitudes and resentments created by the police from one
generation to the next.*Y In his 2015 TED talk, poet and educator Clint
Smith highlights the blatantly racist nature of police interactions when he
tells his son, “Son, I’m sorry you can’t act the same as your white friends.
You can’t pretend to shoot guns. You can’t run around in the dark.”*! These
narratives are not new. Blacks have had a long and tortured relationship
with the police, arising from the enforcement of the Fugitive Slave Act, the
Black Codes, and unjust Jim Crow laws as well as the excessive force and
brutality used to curtail the social and racial protests of the 1960s civil
rights movement. Blacks have long spoken out against police brutality and
racism, and black children have long internalized family stories about
negative experiences with the police, often reliving them vicariously.

COPS in Schools: Race and School Discipline

Legal socialization is intensified for black boys who attend schools with a
significant police presence. Police surveillance strategies, such as metal
detectors, security cameras, and school resource officers, surged
considerably after several high-profile school shootings in the 1990s.
School resource officers (SROs), typically defined as certified, sworn police
officers employed by a local police agency but permanently assigned to
work in local schools, are now pervasive in cities with more than 100,000
residents.*” This growth is attributable in no small measure to federal
funding. In 1999, the Office of Community Oriented Policing Services



(COPS) initiated the COPS in Schools grant program to facilitate the hiring
of SROs in primary and secondary schools.*> Federal support was renewed
by the Obama administration in response to yet another school shooting in
Connecticut in 2012.%* Ironically, SROs are especially common in urban
public schools in impoverished communities, notwithstanding evidence that
most recent mass shootings have occurred in schools and other venues
dominated by middle-class whites.*

Many policymakers advocate for the presence of SROs in schools as a
strategy for deterring violence and delinquency. Others have loftier goals.
They hope that SROs will improve the image of police generally and
increase the level of respect that young people have for the law and the role
of law enforcement.*® Notwithstanding these worthy objectives, evidence
suggests that the current proliferation of police in schools has done little to
improve police-community relations as SROs remain deeply entrenched in
their traditional law enforcement and crime control roles.*” For those
students who are first exposed to police through school resource officers,
overly aggressive officers who treat students “like criminals” have a
negative effect on the students’ respect for law enforcement and willingness
to follow the rules.*® Students perceive their oppressive interactions with
SROs as representative of how all officers will treat them. For students who
have already been exposed to police outside of school, SROs have been
unable to dislodge the youths’ already negative opinions and attitudes about
law enforcement.*’

The problem is that police are always police. Those who take the oath are
police officers 24 hours a day, 7 days a week, 365 days a year.”® In schools,
community policing goals are outweighed by traditional law enforcement
objectives such as increasing the flow of information between schools and
police; gathering and exchanging information about gangs, drug dealers,
and other allegedly “problematic” students; referring youth to juvenile
courts; investigating suspected criminal activity; making arrests; and
reporting misconduct to probation officers.>!

The visual presence of the police—many of whom patrol schools in

uniforms with guns, pepper spray, and batons at their waist>>—merely
reinforces students’ image of the police in their traditional roles. In the



extreme, schools like those in California’s Compton Unified School District
recently authorized its police officers to carry military-grade assault rifles,
converting schools into correctional facilities or military zones.>® These
images confirm for students that police are there to criminalize their
behavior and may alienate students instead of fostering cooperation. At its
worst, hostility toward SROs may lead some students to act out further.

Historically, most crime committed at school was not reported to police.
More recently, the presence of SROs has increased arrests for low-level
offenses, including non-serious assaults typical of an adolescent school
fight or disorderly conduct.”* Whereas teachers, parents, and principals
once had primary responsibility for the socialization of youth, many school
administrators now eagerly relinquish their disciplinary and rule
enforcement responsibilities to police. As expected, school-based arrests
disproportionately affect black boys and contribute significantly to the
“school-to-prison pipeline.” Studies show that schools with higher
percentages of black and Hispanic students are more likely to employ
school resource officers or other security personnel.””

Racial disparities in school-based arrests likely communicate to black
students that society does not value them.”® Perceived bias and
discrimination undermine police legitimacy and weaken officers’ moral
authority among black youth.>” Consider a study of school-based arrests in
McKinney, Texas, which found that disorderly conduct and disruption of
class were the most common offenses charged by SROs from 2012 to
2015.°® Even more troubling, the study found that while African American
students made up only 13 percent of the total school population in
McKinney, they accounted for 53 percent of the disorderly conduct arrests
and 43 percent of the disruption of class offenses charged. In this way,
SROs significantly increased the racial disparity that already existed in
McKinney’s student arrests. Similar stories can be told all over the country.
In Delaware, black students accounted for 67 percent of all students
arrested although they made up only 32 percent of the student body.”® As in
Texas, black students in Delaware were disproportionately arrested for
disorderly conduct and fighting.

On-the-Street Encounters: Personal and Vicarious Trauma



Beyond family and school, youth come to understand the law and the role
of law enforcement through their own personal and vicarious experiences
with the police. Because black boys may hear about more instances of
police violence than they actually see or experience, their perceptions of
law enforcement are also shaped by the collective group experiences of
African Americans.? National and international media attention to racial
profiling and racially discriminatory policing in the United States has
increased considerably since the deaths of unarmed black men like Michael
Brown and Eric Garner. With the increase of camera phones and personal
videos, the dissemination of these stories is pervasive and the vicarious
trauma experienced from videotaped beatings and killings is extensive.
These indirect and vicarious contacts with the police play a significant role
in shaping black boys’ long-term attitudes and future behaviors toward the
police.

Given the myriad of negative direct and indirect contacts young black
males have with the police, it is no surprise that black boys have an
especially low opinion of the police, particularly in socioeconomically
disadvantaged communities where friction between the police and citizens
is common. Research shows that while youth in general have less favorable
attitudes toward the police than adults, black youth have even less favorable
attitudes toward the police than white youth.®’ Frequent contact between
police and teenagers increases the risk of conflict and contributes to the
negative attitudes that many young people have.®? However, unlike white
youth, who tend to see police misconduct as an aberration, black male
youth experience that misconduct as ubiquitous.®?

Black boys are angered not only by the sheer number of police officers
patrolling their neighborhoods, but also by the frequency with which they
are stopped and the treatment they experience or observe during these
stops.® In a recent qualitative study involving young black males in St.
Louis, boys complained of persistent pedestrian stops, vehicle stops, and the
assignment of specialized wunits and detectives to patrol their
neighborhoods, making their friends and relatives reluctant to visit.%°
Children grow up watching their friends and family members accosted for
minor infractions like not wearing a seat belt, having the windows too
tinted, and playing the radio too loud.®® Black boys describe their



neighborhoods as besieged by police who stop them “like five, six times a
day. Just to pat [them] down and ask questions.”®” The experiences in St.
Louis mirror those of youth in Washington, D.C., where youth who have
been arrested once are often harassed repeatedly thereafter by the same
officers. In one case, twin brothers were arrested four times by the same
officers in a few short weeks for the most petty of offenses.®® At some
point, even the prosecutors stopped charging the youths because it was clear
the officers had a grudge against the boys, who were never engaged in any
serious criminal behavior.

Under the guise of “reasonable articulable suspicion,” police stop black
boys on the vaguest of descriptions. Black boys running. Two black males
in jeans, one in a gray hoodie. Black male in athletic gear. Black male with
a bicycle. Young black males are treated as if they are “out of place” not
only when they are in white, middle-class neighborhoods, but also when
they are hanging out in public spaces or sitting on their own front porches.®”
Black boys who congregate on the “corner” attract the attention of the
police at all times of the day or night. Young black males cannot escape
police surveillance even when they dress nicely or drive nice cars since
such signs of wealth among black youth are presumed to be associated with
drug dealing.””

When black boys are stopped, police pepper them with questions like
“Where are you coming from?,” “Where are you going?,” and “Where is
your mother?” Consider Tremaine McMillian’s encounter with the Miami-
Dade officer who demanded that Tremaine point out his mother, suggesting
that he did not believe the fourteen-year-old was legitimately visiting the
beach with his family. The pervasiveness of these intrusions is debilitating
for black boys.

The boys in St. Louis maintain that officers treat them as if they are
always “criminal.” Black boys and girls complain that police are mean and
disrespectful and do not know how to talk to people—especially black
people.”! Just pull up any one of the recent police shootings or assaults
captured on video and you will see officers who are visibly hostile,
speaking rudely and creating such a negative tone that virtually any child
would respond with resistance and disrespect. Black boys describe police as
belligerent and antagonistic and are especially outraged by the officers’ use



of inflammatory language, including racial slurs, profanity, and demeaning
terms like “punk” and “sissy.”’? Racial slurs and profanity have been
particularly damaging to youths’ perceptions of police legitimacy and moral
authority.”>

Black boys also take particular exception to being told to “assume the
position,” “put [their] hands on the hood/wall/car,” or “sit or lie on the
sidewalk.””# They resent strip searches and cavity probes and being told to
pull down their pants or take off their clothes, especially when there is no
obvious rationale for such an order. Black boys are almost never allowed to
question the officers’ conduct and are rarely allowed to explain why they
are present and engaged in a particular activity.”> When they are allowed to
explain, the police do not believe them. Moreover, despite their admitted
involvement in minor and sometimes serious delinquent behavior, the black
boys in St. Louis reported that the “vast majority of their involuntary police
contacts—and harassment from the police—occurred when they weren’t
doing anything wrong.”’® With frustration at the “officers’ apparent
inability to distinguish law-abiding residents from those engaged in
crime,””’” the boys resented stops that seemed arbitrary and baseless and
quickly learned that obeying the law does little to insulate them from police
interference and even physical violence. In fact, as the researchers in St.
Louis concluded, being innocent could actually increase a young man’s
chance of being assaulted, as he is more likely to challenge the
inappropriateness of the officers’ actions.”®

Police stops involving black boys are routinely initiated by some physical
contact such as grabbing, pushing, shoving, pulling, or tackling the youth to
the ground. Once on the ground, black boys like Emilio Mayfield are often
held down by multiple officers who sit or lie on them while other officers
kick, punch, or mace them. Even more violent encounters include billy
clubs, like the one that was pressed against Emilio’s neck as he was
jaywalking on his way to school, or choke holds like the one that killed Eric
Garner in New York or the one that caused Tremaine McMillian to wet his
pants on the beach in Miami. Other aggressive policing strategies include
teams of plainclothes officers called “jump outs” who drive up fast to street
corners, jump out to grab and search youth on the streets, and shove their

hands in the youths’ mouths in search of drugs.”” Fear of violence by police



is now the norm for black boys. Instead of looking to police for protection,
young black males see police as a primary source of potential danger and
are conditioned to expect mistreatment.

Even when black boys know police are justified in stopping them, they
are often angered by the way police treat them during the encounters. They
complain of harassment, physical violence, and other forms of police
misconduct as extreme as taking money from suspects, driving suspects
around the city instead of taking them to the police station, and dropping
suspects off in unfamiliar or rival neighborhoods.?" Sadly, these rides sound
eerily similar to the “rough ride” that Freddie Gray experienced in
Baltimore leading up to his tragic death from injuries.®’ From the
observers’ perspective, rarely do the offenders’ illegal activities justify the
police violence and killings that have become so pervasive today.??

In interview after interview, young black males speak of policing in black
neighborhoods as repressive, obtrusive, and insidious. They describe the
exercise of police discretion as arbitrary and racially biased. Not only are
they frustrated by what they perceive to be countless unjustified and
unwarranted encounters with the police, but they are also bothered by what
they see as slow response times and an outright failure of police to respond
to and investigate crimes reported by victims in black communities.?> The
cumulative impact of these experiences erodes police legitimacy at an early
age among black boys and weakens the value of law and order. The net
result is that black youth come to expect unfair treatment and carry these
feelings and expectations into adulthood.®* As young black males
internalize the lessons they acquire about police from their families,
schools, and communities, they bring strong psychological and emotional
reactions into their future encounters with the police. Over time, their views

and reactions to the police become unconscious and automatic.?°

How Black Boys Respond

Adolescent Anger and Resistance

Current affairs have created a crisis in police legitimacy. The consequences
of aggressive policing and police bias—perceived or real—with young



black males are significant. Collectively, the heightened media attention to
police-on-black violence and the pervasive impact of personal and vicarious
discriminatory experiences with the police produce unfavorable
preconceived opinions about law enforcement and cause young black males
to be hostile—if not outright confrontational—with police in each
subsequent encounter. When police legitimacy is compromised, black youth
have little reason to respect or engage with the police.

The long history of negative interactions with the police has socialized a
generation of black boys to avoid contact with the police whenever
possible. Young black males now routinely run from police to avoid face-
to-face contact, decline to seek police assistance when they have been
injured, and refuse to assist police during criminal investigations. Many
black boys would rather settle disputes on their own than initiate contact
with the police, and norms against snitching are so strong in some black
communities that black boys often refuse to report crimes—even when they
are the victim or the victim’s friend or neighbor.8® The ripple effects may be
felt throughout the justice system when blacks refuse to testify as witnesses
in criminal proceedings, reject jury service, or decline to convict black
defendants who are clearly guilty.?” Street violence may also increase as
black boys resort to self-defense or preemptive attacks to ward off actual or
anticipated threats to their safety. When the state’s law enforcement
authority loses legitimacy, private violence becomes an “acceptable or even
necessary alternative” to the police.?® Eventually, an illegitimate police
force may become as useless as no police force at all.

Of course, black boys cannot entirely avoid the police. Those who cannot
avoid them may resist.?” Resistance can be subtle or violent, verbal or
nonverbal, extemporaneous or planned. Boys may resist with their voices
by speaking out against seemingly arbitrary intrusions, unfair treatment, and
other perceived injustices. In their verbal resistance, boys may curse,
disparage the officers, or simply question an officer’s decision to stop and
detain them. Boys may challenge officers’ orders to turn down “loud”
music that is not that loud, to pull over for no reason at all, or to move on
from a particular location when there is no criminal activity occurring.”’

Black boys who believe they will be discredited both because they are
young and because they are black have little, if any, faith in more formal



grievance procedures.”! Reporting police misconduct to internal affairs is of
little use to black boys who recognize that police are rarely, if ever, held
accountable by their peers for the mistreatment of blacks. The boys’
reluctance to seek reform within the justice system is likely even greater
today given the recent failures of grand juries to indict police in high-profile
shootings of black males. Society’s presumptive association of black boys
and crime appears to lend credence to the officers’ purported justifications
for violence against black boys and insulates police against complaints of
bias. Over time, the lack of accountability for aggressive police conduct
allows officers to internalize those behaviors as appropriate and ultimately
gives them a monopoly on state-sanctioned violence against black boys.

Unfortunately, parents’ efforts to keep children safe by teaching them to
stay clear of the police has had only minimal success, as is evident from
news accounts of Tamir Rice’s toy gun, Emilio Mayfield’s refusal to sit
when the officer ordered him to do so, and Tremaine McMillian’s clenched
fist as he walked away from the officer on the beach. Kids will be kids—
impetuous, emotional, and reactive. This is what any parent knows, and this
is what the neurological and developmental research confirms. Neurological
studies show that the section of the brain responsible for logical reasoning,
planning, self-regulation, and impulse control are the last to mature and
develop.?? Similarly, developmental studies assessing youths’ capacity for
self-regulation indicate that adolescents have a more difficult time than
adults tempering their emotions, controlling their impulses, and suppressing
their aggression.”® Children are also particularly sensitive to issues of
fairness and respect and are more susceptible to peer influence than
adults.”* Thus, even when children remember their parents’ advice and
know it is dangerous to talk back to the police, they often cannot help it,
especially in fast-paced, emotionally charged situations like those involving
the police.”> In the heat of the moment, adolescents have a hard time
focusing on the likely consequences of their actions and making rational
decisions.

Reckless behavior is so common among adolescents that it has been
described as “virtually a normative characteristic of adolescent

development.”® Like any other group of adolescents, black boys will be



reckless. They will curse, talk back, become hostile, and sometimes even
fight those who mistreat them.

Police Perception of Disrespect

To resist is proactive, maybe even revolutionary, for a child. Resistance
seeks to change police behavior. Unfortunately, neither resistance nor
avoidance has been particularly effective in preventing abuses and
rectifying injustices against black youth. In fact, resistance may contribute
to violent—and sometimes deadly—confrontations with the police.
Resistance in the form of flight, for example, has been particularly
problematic for black boys, not only because it leads the police to retaliate,
but also because it adds a layer of suspicion to the officers’ assessment of
reasonable articulable suspicion and probable cause under the Fourth
Amendment.?” Flight from the police allows the officers, and later the
courts, to make peremptory assumptions about the guilt of the one who
runs. At its worst, flight may convert a routine encounter into a deadly
pursuit.

Like youth, police officers bring their own social and psychological
assumptions into each encounter they have with young people. Those
assumptions dictate what officers will expect and often cause them to
develop conscious or subconscious schema for handling juveniles.”® Police
expect youth to be anti-authoritarian.”® They expect black boys to be

dangerous.'%? Unfortunately, black boys’ hostility toward police affirms
what police expect.

A child’s demeanor contributes significantly to how police will respond
to him or her.!?! Police perceive disrespect in simple questions like “What
did I do?” and “Why are you stopping me?” Videotaping, cursing, “ill-
chosen” words, ignoring an officer’s orders, and flight are all seen as forms
of disrespect.!?? Even innocuous behavior by black boys is perceived as
threatening. Several studies on implicit bias have found that individuals are
more likely to interpret ambiguous behavior by blacks as more aggressive
and consistent with violent intentions while the same behavior by whites is
seen as harmless.'%® In one study, researchers asked participants to view a
brief movie clip in which a target’s facial expression morphed from
unambiguous hostility to unambiguous happiness and a second clip where



the target’s expression did the reverse.'%* Participants with higher levels of
implicit bias took longer to perceive the change of black faces from hostile
to friendly, but not that of white faces. In the second clip, those same
participants perceived the onset of hostility much earlier for black faces
than for white faces. In another study, researchers asked participants to view
a series of black or white faces and then determine whether some object
was crime-related or neutral.'% Study participants were more likely to see
crime-related objects when associating the object with a black face than
with a white face.

Perceived resistance during face-to-face encounters only provokes
greater hostility, disrespect, and ultimately physical force from the
police.'% As to be expected, black youth are more likely to experience a
use of force than white youth. For example, according to Bureau of Justice
Statistics, one in ten black youth surveyed between 1996 and 2005 had
contact with the police, and one in four of those contacts involved police
force.'%” Young black males do not have the luxury of “talking back” or
voicing displeasure. Black boys who talk back and ask questions are told to
shut up and sit down. Anger and criticism of the police are privileges
reserved for whites. Consider Stockton police officer Joe Silva’s response to
the aggressive arrest of sixteen-year-old Emilio Mayfield: “If everyone
would just learn to comply with the lawful orders from police officers and
not try to hold or grab any of our weapons force would never have to be
used.”'%8 To be clear, videos posted on the internet show that Emilio held
on to the officer’s baton only when the officer forced it up against his body
and hit him with it. When the officer pulled the baton away, Emilio never
again tried to reach for it.

Perceived and overt resistance also causes police to arrest youth for
offenses with overly broad statutory definitions, such as resisting arrest,
assaulting a police officer, disturbing the peace, and disorderly conduct.
Youth in St. Louis and the District of Columbia routinely complain of being
charged with resisting arrest in situations where the officer was not justified
in making the stop or using force in the first place.'%” A child in the District
of Columbia may be arrested for assault on a police officer for little more
than refusing to put his arms out for handcuffing or lying on the ground
with his arms underneath him so the officers cannot reach them. Recall that



Emilio Mayfield was charged in Stockton with trespassing and resisting
arrest. Tremaine McMillian was charged with a felony count of resisting
arrest with violence and disorderly conduct.

Ultimately, the way youth perceive police and the way police perceive
youth will determine the type and outcome of their interactions."” Police
expect trouble from black boys, and black boys expect to be disrespected
and harmed by the police. Suspicion and distrust are mutual.'!! Is there any
way forward? The seminal question is whether we can ever alter the
preconceived negative opinions and attitudes that black boys and police
have about each other. Whatever strategies we employ must start early in a
child’s life, before the negative views are entrenched and intractable.

Reforms: Finding a Way Forward

Mistrust and alienation between young black males and the police are so
deeply entrenched that we need radical, sweeping change. Our quest for
reform will require us to rethink the presence of police in schools and
envision a new space for genuine and meaningful positive interactions
between black youth and the police. Reform must also include officer
training on adolescent development, procedural justice, and implicit bias
and require deep shifts in police policy, procedure, and infrastructure.
Reform should also require us to rethink how courts interpret race and
adolescent behavior under the Fourth Amendment.

Rethinking COPS in Schools

Any effort to improve relations between black boys and the police must
attend to the role of schools in socializing children’s views of law
enforcement. Given the failure of SROs to prevent mass shootings and the
relatively low success SROs have had in altering the views of police among
youth, schools should rethink their recent hyper-dependence on police in
schools. Recommendations for reform range from entirely removing
officers from schools to keeping officers in schools, but refocusing their
objectives.

Some schools have increased training for SROs while simultaneously
decreasing the scope of disciplinary issues SROs can address—specifically



limiting them to drug and weapons possession in schools. The Denver
Public Schools, for example, entered into an agreement with the Denver
Police Department to prevent officers from writing tickets for minor
misbehavior such as bad language and to require officers to participate in
training on topics such as teenage psychology and cultural competence.'!'?
In Philadelphia, in 2014, the police chief instructed his officers to stop
arresting youth for minor infractions such as school yard fights and
possession of small amounts of marijuana, which together accounted for
about 60 percent of all school-based arrests.''®> While these are important
and necessary reforms, they probably do not go far enough to permanently
alter the perception of police among young black males.

On the other end of the spectrum, youth advocates have called for the
removal of all SROs from schools, leaving discipline up to administrators
and involving police only when absolutely necessary.!'* Alternative school
safety strategies include hiring school administrators, counselors, social
workers, and mental health professionals who are particularly trained to
identify and assist troubled youth.'°

Cities committed to improving the attitudes and behaviors of police and
young black males might consider programs that truly take police out of
their traditional disciplinary and law enforcement roles and encourage them
to engage positively with children at very young ages. Policymakers might
consider Connecticut’s success in funding Police and Youth Interaction
Programs in seven communities during the 2011-2012 school year.''® Each
program allowed youth to participate in fun extracurricular activities and
community service with police officers in a non—law enforcement and non-
teaching environment. Results from surveys administered before and after
the program revealed that youths’ attitudes and opinions of the police
improved during the program. Although the surveys did not reveal any
significant change in the officers’ attitudes about youth after the program,
all of the officers rated the program as “excellent” or “good,” and evidence
suggests that officers who participated in the program already had positive
views of youth before the program started. Cities might also consider
youth-police sports leagues, team-building or leadership-development
courses, and other opportunities for informal engagement in a local
recreation facility.



Police Training: Procedural Justice, Adolescent Development, and Implicit Bias
Broad-based reform must start with police training. Young black males are
a unique demographic and police must account for all three critical aspects
of their makeup: their youth, their race, and their basic human dignity.
Positive interactions with black boys require police not only to engage them
with the same dignity and respect they show other civilians, but also to
understand the role of implicit bias in decision-making and develop special
skills in working with adolescents.

As discussed above, procedural justice and police legitimacy have a
significant impact on a youth’s sense of obligation to obey the law and
respect legal authority. Thus, it is critical that police enhance their
legitimacy by providing fair and procedurally just treatment to everyone
with whom they interact. Simple changes like explaining the reasons for a
stop and allowing boys to ask questions and respond may help increase a

youth’s sense of participation and procedural justice.'”

Notwithstanding outrage over the recent police shooting of Laquan
McDonald in Chicago, the Chicago Police Department has had some
success in developing a training curriculum to improve police-citizen
contacts through procedural justice.™8 The training seeks to enhance public
trust and confidence in the police by teaching officers to treat people with
dignity and respect, make decisions that are based on facts instead of
inappropriate factors such as race, give people a voice by allowing them to
tell their side of the story, and act in a way that encourages the community
to believe they will be treated fairly and with goodwill in the future. Police
departments that employ these principles ideally experience higher levels of
cooperation in resolving crime, greater compliance with the law, more
public support for the police, and greater deference to police in face-to-face
interactions with civilians.

The Chicago curriculum has been adapted and implemented in three
California cities. Police departments there and in Chicago have enhanced
the original curriculum to include scenarios and role plays, input from
community leaders, real-life examples of how procedural justice has been
effective in practice, and videos illustrating the value of procedural justice.
In Oakland, California, community leaders joined the team of trainers to
share their own firsthand experiences and unique perspectives on race and



policing.!™® In Salinas, California, one officer described an experience he
had when he was called to the scene with a teenager who had a gun in his
waistband.'?? As the officer responded to the scene, he yelled aggressively
to two onlookers to get them to back away. As he was leaving the scene, the
officer was motivated by his procedural justice training to go back and
explain his behavior to the two onlookers. One of the onlookers thanked
him for coming back and asked him for help dealing with alcoholism. That
same onlooker later came forward as an essential witness in an officer-
involved shooting.

Police departments have also begun to think about new procedurally just
“scripts” or protocols to guide officers in their routine activities.'?! New
protocols might govern the execution of search warrants, stop-and-frisk
encounters, and traffic stops. Protocols would require officers to show
greater respect for civilians, listen, make fair decisions, build trust, and
demonstrate goodwill toward civilians. In the world’s first randomized field
test of applied procedural justice, researchers “operationalized” and tested
the four key components of procedural justice: citizen participation, dignity
and respect, neutrality, and trustworthy motives.'”> Using a random
allocation of participating officers at sixty planned roadblocks, between
three hundred and four hundred drivers were engaged in either a standard
traffic stop with a breath test or an experimental traffic stop that employed
principles of procedural justice before and after the breath test. Officers in
the experimental traffic stop used scripts to enhance civilians’ sense of
having been treated with dignity and respect.'”> To demonstrate their
trustworthy motives, police in the experimental traffic stops explained why
they were doing the roadblock testing and informed drivers about the
number of deaths from road accidents. To convey neutrality, the officers in
the experimental stops told drivers they had been stopped randomly.
Although all drivers were mandated by law to take the breath tests, the
officers attempted to provide drivers with an opportunity for “citizen
participation” by engaging them in a short conversation that elicited their
ideas and advice about problems facing the police in their community. After
each traffic stop, police provided drivers with a sealed envelope and asked
them to complete a survey regarding their experience. Study results
revealed that drivers who were engaged in the experimental traffic stop



were significantly more likely to report that their views on drinking and
driving had changed and to indicate a greater willingness to comply with
the law. The study also suggested that even short, procedurally just
encounters like these have indirect effects on people’s general perceptions
of police legitimacy, satisfaction, and willingness to cooperate with law
enforcement.

To address the unique interplay between police and young black males,
the procedural justice training should be paired with trainings on adolescent
development. Recent studies have found that police who participate in
training to enhance their knowledge of normal adolescent development hold
more favorable attitudes toward youth after the training.'”* A few
innovative programs have been launched across the country.'?> In
Philadelphia, new and experienced law enforcement officers participated in
a training to help them understand the key features of normal adolescent
development, youth culture, and youth coping skills and to distinguish
between normal adolescent behavior and criminal conduct.'?® In separate
sessions, youth learn how respect impacts their interactions with police and
discuss strategies for creating positive and safe encounters with law
enforcement. The training also engages minority youth and experienced
officers in facilitated discussions about policing and mutual mistrust and
allows participants to suggest recommendations for improving youth-police
relations. Finally, youth and police engage in role playing, allowing officers
to practice what they have learned.

To facilitate more nationwide reforms, Lisa Thurau founded Strategies
for Youth (SFY) to develop a national curriculum for training police on how
to work effectively with youth.'”” SFY recognizes that youth respond
differently to social cues and interpersonal interactions and that a child’s
developmental stage affects how he or she will perceive, process, and
respond to the police. SFY trainings teach officers to draw upon their
knowledge of adolescent development and respond with empathy, patience,
and techniques designed to de-escalate youth outbursts. SFY offers courses
such as Policing the Teen Brain, Policing the Teen Brain in School, Policing
Youth on Public Transit, and Policing Youth Chronically Exposed to
Trauma and Violence. To reduce the officers’ reliance on force and arrest,
SFY has also developed “how-to” cards to guide officers during arrests and



prepare them for effective conversations with youth. The trainers rely on
community-based youth-serving organizations to assist with role plays
during trainings.

While training in procedural justice and adolescent development will
likely begin to ameliorate the disproportionate rates of arrest for young
black males, police should also participate in trainings about implicit racial
bias. Studies suggest that well-intentioned actors can overcome automatic
or implicit biases, at least to some extent, when they are made aware of the
stereotypes and biases they hold, have the cognitive capacity to self-correct,
and are motivated to do so.!?8 Other research suggests that implicit bias can
be diminished when actors are repeatedly exposed to positive images of and
develop relationships with people in a previously stereotyped or devalued
group.'?? One longitudinal study on strategies to reduce implicit racial bias
found success in the simultaneous implementation of five corrective
strategies:  stereotype replacement, counter-stereotypic  imaging,
individuation, perspective-taking, and increased opportunities for
contact.3? Stereotype replacement would require officers to replace
stereotypical responses to black boys with non-stereotypical responses.
Thus, instead of responding in anger to a child’s hostility and questions
about why he is being stopped, the officer would explain the reason for the
stop and patiently answer the youth’s questions. Counter-stereotypic
imaging would require officers to imagine black boys in counter-stereotypic
ways. Police departments might periodically identify and share success
stories about young black males from the local community, including
stories about youth who have enrolled in college, secured employment, or
excelled in academics or sports. Individuation would require officers to
obtain more specific information about a young black male before making
any inferences about him or his behavior. In practice, officers would need to
observe, inquire, and investigate more before making a stop or an arrest.
Perspective-taking would require officers to assume the first-person
perspective of a young black male during a stop. Officers participating in
the adolescent development training should have an opportunity to engage
in role-playing that helps them to understand the attitudes and feelings of
young black males who are frequently stopped. Finally, officers seeking
increased opportunities for positive contact with black boys may engage in



the community service and extracurricular activities like those organized in
Connecticut.

Ultimately, each form of training requires buy-in from the top down, with
chiefs and sergeants actively participating and advocating for reform. To
ensure long-term organizational change, law enforcement leaders should
translate training and the principles they teach into meaningful and lasting
reforms of policy, general orders, infrastructure, periodic performance
reviews, and mandatory requirements for promotion.

Race and Age in the Assessment of Fourth Amendment Reasonable Articulable
Suspicion

Reform must be grassroots, legislative, and systemic. It must also be
judicial. When the courts are not rigorous in reviewing police stops, arrests,
and other physically aggressive encounters with civilians, they become
complicit in affirming the aggressive behavior of police.

Much of the aggressive policing we see today is made possible by the
permissive nature of the U.S. Supreme Court’s 1968 ruling in Terry v. Ohio.
Although the Fourth Amendment was originally interpreted to prohibit state
intrusions absent probable cause to believe a person was committing or had
recently committed a crime, Terry permits officers to engage civilians in an
“investigatory stop” based on a much lower and arguably even more
ambiguous standard of “reasonable articulable suspicion.” In determining
whether there is reasonable suspicion for a stop, the police may consider the
time and location of the purported offense as well as information about the
suspect’s behavior, including flight, which may convey a consciousness of
guilt, or furtive gestures, which may suggest the suspect has something to
hide.’3! Although courts have long given lip service to the notion that
civilians have a right to avoid police and go about their business,'3? that
notion has been undermined by less than rigorous determinations that a
suspect is engaged in some “headlong flight” that manifests a real
consciousness of guilt.

Judicial reform should require courts to consider the race and age of a
suspect in interpreting the suspect’s behavior in the context of reasonable
articulable suspicion. A child’s flight from the police is a clear example of
how race and age might negate the inference of guilt that might otherwise



follow. As the Supreme Court has recognized, “the determination of
reasonable suspicion must be based on commonsense judgments and
inferences about human behavior.”!33 Flight may be imminently reasonable
for an adolescent who is impulsive and often does not engage in the same
commonsense judgments and behaviors as adults. A child’s age, as is
evident to anyone who has ever been a child, including police officers and
judges, “generates commonsense conclusions about behavior and
perception.”’34 A child’s flight can be impulsive, emotional, and rebellious,
particularly in the face of perceived unfairness.

When we add race to adolescent indiscretions, the link between flight and
consciousness of guilt becomes even more tenuous. A black boy’s flight
from the police is just as likely to be a protective measure to avoid police
violence as it is to result from consciousness of guilt. That flight is also just
as likely to reflect a personal desire to avoid contact with a corrupt system
as it is to be a sign of criminal activity. Black boys who live in a society
where police-on-black shootings are commonplace have every reason to run
from the police. Taking race and youth into account in the assessment of
flight and reasonable articulable suspicion should significantly mitigate any
inference that a black boy’s flight manifests a consciousness of guilt.

Conclusion

There is now a wealth of empirical and qualitative evidence demonstrating
that the cumulative impact of racial discrimination affects how young black
males evaluate the law and law enforcement officials. The negative
personal and vicarious experiences black boys have with the police not only
undermine their perceptions of the police, but also decrease their
willingness to cooperate with the law and increase the likelihood of their
own arrest and abuse at the hands of police. The aggressive and abusive
policing of young black males sends a message that black boys are to be
feared and are unworthy of police protection. The collateral outcomes are
troubling for everyone. Society suffers when black youth refuse to obey the
law and turn to violence to protect themselves. Police suffer when black
boys refuse to help them investigate crimes, testify in court, or cooperate in
face-to-face encounters. Youth suffer emotionally from the persistent and



debilitating indignities and injustices they experience and observe with
police, and they suffer physically when they retaliate against officers whom
they perceive as a threat to their safety.

Given this reality, we must all be attentive to the enduring impact of
police-youth relations as black boys transition into adulthood. School
officials and legislators need to rethink their current reliance on police in
schools and create other opportunities for young black males to engage in
positive and meaningful encounters with the police. Law enforcement
leaders should train their officers in adolescent development, implicit racial
bias, and procedural justice and modify policies, procedures, and
infrastructure to ensure that all youth are treated with dignity and respect.
Finally, courts should rigorously protect the Fourth Amendment rights of
black youth by accounting for a suspect’s race and age in their evaluation of
the officer’s reasonable articulable suspicion for a stop. While none of these
strategies alone will prevent the unnecessary killing of young black males,
collectively they should make significant improvements in the state of
youth-police relations and begin to dismantle the mutual and long-standing
mistrust and suspicion that exists between them.
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Racial Profiling: The Law, the Policy, and the
Practice

RENEE MCDONALD HUTCHINS!

Introduction

In 2004, Jay-Z released the hit single “Ninety-Nine Problems,” in which he
complained of being targeted by police because he was “young,” and
“black,” and his hat was “real low.”? Jay-Z’s artistic expression of
frustration over the influence of race on policing was not new. In the
modern era, not a decade has passed without a lyrical critique of race-based
policing. In the early 1960s, James Baldwin wrote, “I might have pitied [the
police] if T had not found myself in their hands so often and discovered,
through ugly experience, what they were like when they held power and
what they were like when you held the power.”® In the 1970s, Gil Scott-
Heron wrote in his classic anthem “The Revolution Will Not Be Televised,”
“There will be no pictures of pigs shooting down brothers in the instant
replay.” In the 1980s, the rap group N.W.A. caused controversy with its rap
song “F**k the Police.” The song boasted lyrics that lamented the fate of
young black men in the hands of police officers who “think they have the
authority to kill a minority.”® In the 1990s, hip-hop artist KRS-One
connected the racial violence of slavery with modern-day policing when he
compared the power once wielded by overseers to a police officer’s “right
to arrest, and if you fight back they put a hole in your chest.”® These artists,
and many others, gave voice to the lived reality of many black men (and
women) in America—a reality in which skin color is too often a factor in
police decision-making.”



Race-based decision-making has been a part of American policing at
least since the Fugitive Slave Acts of the pre—Civil War period. This pair of
acts (one in 1793 and the other in 1850) authorized the capture and re-
enslavement of runaways on little more than a slaveholder’s word.?
Following the Fugitive Slave Acts, the “Black Codes” of the late nineteenth
century were used to force many blacks back into slavery-like conditions
after Emancipation.” More recently, the “war on drugs” has resulted in
shockingly disparate rates of imprisonment for racial minorities.'? A recent
report by the NAACP found that as a result of the war on drugs, “in
counties with the worst disparities, African Americans were up to 30 times
more likely than their white counterparts to be arrested for marijuana
offenses.”!!

While wealth and education certainly insulate some racial minorities
from the harshest impacts of racialized policing, it would be naive to
suggest that prosperity provides immunity. The arrests of Harvard professor
Henry Louis “Skip” Gates Jr. on the front porch of his Cambridge,
Massachusetts, home, and of television personality Bryant Gumbel’s son on
the Upper East Side of Manhattan are recent evidence that affluence is an
ineffectual antidote. In the last few years, well-publicized, in-custody deaths
of unarmed black men, women, and children have reignited a national
conversation about issues that for many years received little attention
outside of the affected communities. One of the questions raised by the
national debate is: how did we get here? How can America embrace a
societal ideal of equal justice under law at the same time that there is
widespread acknowledgment that race matters when it comes to policing?

One answer is that the U.S. Supreme Court has accepted the use of race
in police decision-making. Two constitutional limits on police authority are
the Fourth Amendment and the Fourteenth Amendment’s Equal Protection
Clause. However, the Court has not interpreted either of these amendments
to prohibit racialized policing. As to the Fourth Amendment, the Court has
found that (outside of border checkpoints) police officers cannot be
motivated exclusively by race when targeting suspects. There is no Fourth
Amendment problem, though, with police officers using race as one of
many motivations for everyday police actions. Similarly, while
discriminatory policing can be attacked as violating the Equal Protection



Clause, the Court has made it nearly impossible to bring a successful claim
on these grounds.

The alarming reality is that (as currently interpreted) few, if any,
constitutional sanctions prevent the practice of singling out young black
men for suspicion and investigation. In joining the long-running scholarly
conversation around this issue, this chapter makes no pretense to neutrality.
Racial profiling creates more societal harm than benefit. The practice is
detrimental even when it is not motivated by racial hatred.

This chapter does four things. First, it defines racial profiling in all its
forms. Second, it analyzes the Supreme Court’s treatment of the practice.
Third, it explores some proposals for reform. And fourth, it suggests
additional interventions that may move us closer to eradicating racial
profiling.

In the Streets: A Look at Racial Profiling in Practice

A single definition of racial profiling is hard to come by despite substantial
evidence that the practice exists. Definitions are important. Clearly
identifying the boundaries of a problem allows for the crafting of effective
remedies. And there is no doubt effective remedies are needed. The harm
caused by racial profiling is documented in the stories of those victimized
by the practice and the empirical studies of their suffering. Studying the
problem makes it clear that it is not just transparent racial hatred we must
be concerned about. Certainly, some racial profiling can be explained as a
direct result of explicit racial animus. But it would be inaccurate to suggest
that such hatred motivates all (or even most) race-based policing."” Implicit
bias plays, perhaps, an even more central role in racialized policing.

Defining Racial Profiling

The term “racial profiling” was first used in a February 19, 1990, New York
Times article to describe the New Jersey state police practice of stopping
black men on the New Jersey Turnpike in a poorly conceived law
enforcement effort to combat drug trafficking.'® Since then, the term has
become widely accepted. A majority of white Americans (56 percent) and



an overwhelming majority of black Americans (77 percent) believe that
racial profiling exists.'* However, since September 11, 2001, a single,
universally accepted definition of racial profiling has been more difficult to

agree upon. There are at least three ways racial profiling has been popularly
defined.

On the narrowest end of the spectrum, racial profiling is understood to
include only the conduct of police officers who consciously view black men
as suspicious for no reason other than race. Indeed, some state legislatures
have written their racial profiling laws to prohibit the use of race to target
suspects only when race is the sole justification for police action.!” Some
law enforcement agencies have urged a similarly restricted view of the
term, arguing that absent racial animus the use of race to target suspects is
simply an efficient use of limited resources.'®

This narrow “race-only” understanding of what constitutes racial
profiling is consistent with Supreme Court precedent. However, defining
racial profiling to include such a limited swath of police conduct limits
reform efforts. It is a rare instance where a police officer will concede that
he or she stopped a person based on nothing more than the suspect’s race.

The 1991 stop of four young black men just outside of Philadelphia
illustrates how easy it is for police to come up with alternate justifications
for even transparently race-based stops. The four young men were stopped
by police on I-95, near the Philadelphia airport. For nearly an hour, the
officers detained the men. Despite thorough searches of the car and the
men, the police found no drugs or other contraband. After being released,
one of the men asked why they had been stopped. An officer answered:
“[Blecause you are young, black and in a high drug-trafficking area, driving
a nice car.”!” Not surprisingly, the officer’s candid admission didn’t make it
into the official record—the stop was instead justified by a written traffic
warning. The basis for the warning? That the car’s windshield was
“obstructed” by a piece of string hanging from the rearview mirror. If racial
profiling is limited to the narrow definition described above, the stop of the
men escapes scrutiny because the “obstruction” of the windshield provides
a lawful (albeit laughable) justification for police action.

Moving past the narrowest understanding of the term, racial profiling can
next be defined to include police conduct that is driven only in part by race.



For example, a police officer might become suspicious of a person because
of the neighborhood where the person is walking, because the person is
looking into parked cars, and because the officer has a generalized belief
that most car thieves are young black men. This “race-plus” definition of
racial profiling is found (among other places) in the Oxford English
Dictionary, which defines racial profiling broadly to include “the use of
race or ethnicity as grounds for suspecting someone of having committed an
offense.” The “race-plus” definition is also deployed by some law
enforcement agencies and intermediate appellate courts. For example, the
Arizona Attorney General’s Office has determined that “any reliance on
race and/or ethnicity in articulating reasonable suspicion is prohibited,
except in investigations in which race or ethnicity is part of an identifying
description of a specific suspect.”'® The Maryland attorney general issued
similar direction to law enforcement officers in August 2015."° The Arizona
and Maryland rules echo guidance originally issued by then—United States
attorney general Eric Holder to federal law enforcement officers in
December 2014.%°

An example of the “race-plus” form of racial profiling is also found in
the facts of a 1992 Kansas City case.’! In United States v. Weaver, police
officers in Kansas City were at the airport looking for drug traffickers who
were primarily members of L.A.-based street gangs. Weaver became a
target of suspicion “because he was a ‘roughly dressed’ young black male
who was carrying two bags and walking rapidly, almost running, down the
concourse toward a door leading to a taxi stand.””? An arresting officer
testified that Weaver’s appearance and behavior were consistent with what
the officer knew of the street gang members who imported drugs into the
city. After the officers approached Weaver, they determined that he had two
carry-on bags but no checked luggage, that he appeared extremely nervous,
and that he carried no identification.”> Weaver later challenged his stop and
search as violations of the Fourth Amendment. There is no question race
was part of the officers’ justification for stopping Weaver. Thus, if a “race-
plus” definition of racial profiling had been applied in that case, the police
treatment of Weaver would have been prohibited. Instead, the Weaver court
applied the narrow “race-only” definition. This definition, which is the
dominant understanding of racial profiling in our nation’s courts, led the



Weaver court to find the police conduct unobjectionable. The court wrote
that “had [the officer] relied solely upon the fact of Weaver’s race as a basis
for his suspicions, we would have a different case before us.”>* But where
race was just one of many reasons for Weaver’s detention, the court found
the stop was reasonable.””

A third and final definition of racial profiling is even broader than the
“race-plus” definition described above. Advocates of “race-plus”
prohibitions on racial profiling often carve out an exception for the use of
race if the police are investigating a specific crime and are relying on
credible information that makes race relevant to the investigation (for
example, an eyewitness’s description of his attacker). Under the third and
final definition of racial profiling, even an eyewitness-generated reliance on
race would be objectionable if the ensuing police suspicion sweeps large
numbers of innocent people into the investigatory net for no reason other
than the shared characteristic of race. For example, imagine for a moment
that the victim of a carjacking tells police that her assailant was an elderly
white woman with short blond hair. The police set out to investigate based
on this description. Under this final definition, racial profiling will be found
if the investigation is conducted in a manner that sweeps large numbers of
innocent white women into the investigatory net simply because they are
white.

This final definition of racial profiling is subject to vigorous debate.
Scholars, law enforcement agencies, and courts have each declined to
prohibit police conduct that is based on a credible description of the
suspect.26 For example, as noted, the Arizona Attorney General’s Office
specifically exempts from its definition any racially targeted investigations
that are based on a witness description. Groups like the American Civil
Liberties Union have adopted a similar approach.?” Likewise, when asked
to evaluate the constitutionality of a police sweep that ensnared virtually all
of the young black men in one upstate New York town, a federal appellate
court found it determinative that the police were acting on a description
provided by the victim. The case was Brown v. City of Oneonta.’®

In Brown, an elderly woman was attacked in the home where she was
staying. The woman described her attacker as black, male, and young. She
also indicated that she fought with her attacker over his knife. Blood



evidence found at the scene led the police to believe the attacker had cut
himself during the struggle.”® In the days after the attack, the police
rounded up more than two hundred young black men (and one young black
woman) for questioning. The police interrogated each detained person and
asked to inspect his (or her) hands and arms. Those targeted by the police
sweep sued, alleging violations of their equal protection rights.?° The
Second Circuit rejected the claim because the sweep was based on an
eyewitness description: “Here, the police were not routinely patrolling [for
possible criminal activity]. Instead, it is alleged that they were searching for
a particular perpetrator of a violent assault, relying in their search on the
victim’s description of the perpetrator as a young black man with a cut on
his hand.”>!

For purposes of this chapter, the term “racial profiling” is meant to
encompass all of the above. The “race-only” definition is insufficient
because the harm of racial profiling is not restricted to the harm caused by
officers acting in individual spasms of racial hatred.3” As scholars have
noted, “The core of the problem is not individual racism among a few
officers. It is not simply officers’ isolated discretionary choices to stop
black people and, increasingly, Latinos and other minorities.”>* The second
“race-plus” definition is similarly insufficient where many who use it
exclude from its reach any police action that is based on a victim’s
description. Such blanket exclusion ignores two realities. First, even where
a victim has provided a description, that description may be so devoid of
detail that it fails to narrow the targeted population in any meaningful way.
For example, a witness might describe his assailant simply as “a white
man.” While such a description certainly includes race and one other
identifier—gender—it defines a group of potential matches that is so large
as to be essentially meaningless. A second and related problem with
exempting any search based on a victim’s description is that the police
investigation based on the description (particularly where the description is
not detailed) may be executed in a manner that causes a large number of
people to be swept into police surveillance for little reason other than their
race. Finally, the third definition standing alone is inadequate where it only
reaches particular applications of racialized police surveillance based on a
victim’s account. Each of the above definitions describes conduct that raises



cause for concern. Accepting all of the definitions and thereby defining
racial profiling to include any policing that subjects individuals to greater
scrutiny based in whole or in part on race helps better expose the true scope

of damage caused by the practice.?*

Examples of Racial Profiling and the Harm It Causes

Though repeated studies suggest that widespread, racially targeted
investigatory stops do little to reduce crime,> there is evidence that police
departments across the country engage in extensive race-based policing and
have been doing so for some time. For example, on the New Jersey
Turnpike—where the term “racial profiling” was first applied—studies in
the late 1990s revealed that black drivers constituted 42 percent of the stops
and 73.2 percent of the arrests, even though they constituted only 15
percent of all turnpike drivers. These statistics persisted despite the fact that
black and white drivers violated traffic laws at almost identical rates.>® The
statistics were supported by subsequent studies and a report issued by the
state attorney general.>’

Similar targeting of racial minorities during traffic stops has been
documented in other states, including Florida, Illinois, Ohio, and
Pennsylvania.?® Systemic racial bias in the execution of traffic stops has
been documented in Massachusetts and Maryland as well.*® And the
phenomenon is not a historic relic of an unfortunate but bygone era. A
study published in 2014 confirmed that black drivers continue to be more
likely to be stopped and more likely to be stopped multiple times in any
given year.*Y Furthermore, after an investigatory stop happens, the police
are five times more likely to search the vehicle if the driver is black than if
the driver is white, even though the so-called “hit rate”—the rate at which

contraband is found—for blacks is less than half of what it is for whites.*!
Racial profiling is not limited to traffic stops. Pedestrians are also

affected by the practice. For example, in 2012, the New York City Police

Department stopped more than 700,000 New Yorkers.*’> Nearly 85 percent

of these stops were of young black or Latino men.*> In a class-action
lawsuit, victims of the stops challenged the racially disproportionate impact



of the police action. The trial court found the racial makeup of the stops
could not be attributed to differential crime statistics.** In other words, the
racial imbalance of the stops could not be justified by the notion that young
black men simply commit more crimes.*> Indeed, of the 4.4 million people
stopped in New York over the eight-year stretch between 2004 and 2012,
almost 90 percent of the stops resulted in the targeted individual being
released at the scene after no evidence of wrongdoing was found.*®

Moving past the numbers, narratives provide additional insight into the
lived experience of racial profiling. For example, a black man named
Kenneth described an encounter he had with the police. His account is
unfortunately representative of stories told by so many other young black
men:

I was riding down the street and I saw the police going in the
other direction. And I pulled over. I stopped to talk to some
friends. He [the officer] was going the opposite direction, like,
in another street...and he came back around a block. He
stopped and sat down the street for a few minutes and then he
came down the street. And then he was, “Everybody hands up.
Give me your ID”—that kind of thing, you know? Now you
know, obviously there was no reason for him to stop because
the tags and the registration, it was good on the car, you know.

He asked what was I doing down there with these guys. I
mean, these guys are guys I grew up with. You know what I
mean? It wasn’t a drug area, nothing like that. It was just six
black guys standing, you know, in front of a house.*’

Darrell, another black man, described his experience with police officers
when he was just a teen. According to Darrell, he was pulled over by the
police as he was driving through a predominantly white neighborhood with
friends. The police officer told Darrell and his friends they matched the
description of a suspect who had recently burglarized a home in the
neighborhood:



Yeah, he asked us for [our] driver’s license and all that stuff.
Then he asked if we lived around here because, I guess, my
driver’s license address wasn’t from around where we was.
Then he asked us where we lived and why we were over here.
And he made us get out of the car and stuff. I mean I just kept
cool about it, I guess. I kept my composure. Because I didn’t
want to make something out of nothing. I mean it was
something, now that I look at it. But I didn’t wanna, you know,
give him a reason to do anything else. So I just play along with
it. But after all, I felt really bad. We just had to sit outside on
the curb for like an hour....Yeah, they put us in handcuffs. And

we sat outside for about an hour, and then they just let us go.*®

Echoing Darrell’s sense of frustration, another target of racial profiling
succinctly explained, “When you’re young and you’re black, no matter how

you look, you fit the description.”*?

Targeting citizens on the basis of race is something that stands at odds
with American notions of equal justice. Nonetheless, it can be easy for
many to ignore a call for reform where the direct harm of such stops is
perceived as localized, and broader damage is seen as primarily
philosophical. Such a framing is a mistake. Racial profiling has social costs
that reach well beyond individual stories or abstract notions of equality.
Even scholars who favor aggressive police tactics have conceded that “the
long term social costs of proactive police stops and arrests may overwhelm
their short term crime fighting benefits.”>"

The societal harms caused by racial profiling were recently cataloged in a
study of the practice that focused on traffic stops. Among other conclusions,
the study confirmed that fear and distrust of the police increase among
black Americans as a result of racial profiling. Importantly, individual
experience with the practice is not necessary for a person to develop
negative feelings about the police. Instead, the sense of fear and distrust
spreads through the targeted group’s collective awareness. This fear and
distrust, in turn, can reduce willingness to cooperate with law enforcement
—a phenomenon that tends to destabilize communities if it is sufficiently
widespread. As decades of research have found, “crime is controlled



primarily by communities working with the police, not by police working
on their own.”>!

Another harm of racial profiling is that it contributes negatively to
notions of racial identity and racial hierarchy by more deeply entrenching
destructive notions of race. Racialized policing has been credited with
marking those targeted as less than full citizens—blacks who were the
subject of such policing were reminded of their subordinate social status
and felt “more black,” while whites who had been targeted were
temporarily stripped of privilege and reported feeling “less white.”>> As a
general rule, “[p]olice stops confirm whites’ common assumption that they
are full citizens deserving respect and leniency; they teach African
Americans that they are targets of suspicion.”>>

Professor Sherry Colb described it as “targeting harm.” This harm is the
result of being the focus of repetitive and inescapable suspicion.>* Such
targeting, Professor Bernard Harcourt has explained, exacts substantial
societal costs “by turning increasing numbers of the targeted groups into
convicted criminals or innocent but distrustful subjects of surveillance who
feel treated like criminals—and by giving others the comparative freedom
from such control.”>®

The targeting of racial minorities for enhanced surveillance is also
corrosive of democratic fundamentals. “[W]hen people’s experience in
government is limited to programs with arcane rules and arbitrary decision-
making, they come to believe that government in general is arbitrary and
unfair and that they have little efficacy in shaping their own fate in its
hands.”® In fact, some scholars have gone so far as to suggest that voting
may be suppressed by the negative experience of racial profiling in police
stops. Still others have compared the corrosive societal effects of race-based
investigatory stops to the pass laws in South Africa during apartheid.>’

Finally, the above harms are exacerbated by the fact that racial profiling
depends upon large numbers of police-citizen contacts if even limited
success is to be achieved. One law enforcement authority noted in the
context of investigatory vehicle stops, “criminal patrol in large part is a
numbers game; you have to stop a lot of vehicles to get the law of averages
working in your favor.”®® Another harm of the practice is therefore that a



large number of innocent people are swept into an investigatory net.”® As
history demonstrates, most racially targeted stops produce no evidence of
any crime. In New York, years of rampant stop-and-frisk practices resulted
in millions of blacks and Latinos being investigated by the New York City
Police Department though there was no evidence to suggest they were
engaged in any criminal wrongdoing.%

Professor Randall Kennedy has deftly summarized the harms of racial
profiling, writing that the hostility and estrangement caused by racial
profiling “gives rise to witnesses who fail to cooperate with the police,
citizens who view prosecutors as ‘the enemy,” lawyers who disdain the
rules they have sworn to uphold, and jurors who yearn to ‘get even’ with a
system that has, in their eyes, consistently mistreated them.”%"

The Role of Implicit Bias

Explicit racial animus is certainly responsible for some racial disparity in
policing. But in modern America it is only the most politically tone-deaf
police officer who would admit to targeting black men simply because they
are black. Far more than overt racial animus, implicit bias better explains a
greater percentage of the racial differences in policing outcomes.

The presence of implicit bias means that “an officer might evaluate
behaviors engaged in by individuals who appear black as suspicious even as
identical behavior by those who appear white would go unnoticed.”%
Indeed, a study conducted for the National Institute of Justice confirms the
conclusion that implicit bias and not overt racism drives many racially
disparate policing outcomes. In the study, researchers accompanied officers
on 132 tours. The researchers documented 174 instances where these
officers became suspicious of an individual during their tours. Black men
accounted for 71 percent of the instances in which police officers identified
an individual as worthy of suspicion. But in each instance individual
officers maintained that race was not the basis for suspicion. Instead,
officers reported targeting individuals for greater scrutiny because of the
person’s behavior or appearance.®’

Implicit biases against black Americans are confirmed by decades of
scientific research.* For example, studies demonstrate that observers



perceive chaos and turmoil in black neighborhoods more readily than they
do in comparable white ones.®® Black men are routinely perceived as more
aggressive, violent, and dangerous than other people. And the more
stereotypically black one’s phenotype, the more likely one is to be labeled a
criminal. Studies have found that even children are impacted—ambiguous
conduct is perceived as more threatening when performed by black boys.%®

Unfortunately, it is difficult for anyone to escape the pervasive
stereotypes of black aggression and criminality in our society. Once primed,
implicit negative stereotypes inform decision-making regardless of race or
political leanings.%” The broad cultural saturation of these stereotypes then
results in implicit biases that inform behavior.®®

When these implicit biases are imposed on top of the training of police
officers to be hypersuspicious, differential policing outcomes are a natural
result. Police officers must necessarily be more suspicious than anyone
else.®” “Policemen are indeed specifically trained to be suspicious, to
perceive events or changes in the physical surroundings that indicate the
occurrence or probability of disorder.””° Police officers are also on the alert
for disrespect. Studies and anecdotal evidence confirm that a police
officer’s decision to detain a person is guided by how disrespected the
officer feels by the subject.”’ These tendencies toward suspicion and high
attention to disrespect operate simultaneously within a cultural atmosphere
where stereotypes of young black men as dangerous, violent, aggressive,
and criminal are prevalent.”?

In the Court: The Role of the Law

Racial discrimination in policing decisions can be challenged under two
constitutional provisions: the Fourth Amendment and the Equal Protection
Clause. However, both such challenges have been largely foreclosed by
limitations imposed by the U.S. Supreme Court.

In the context of ordinary street policing and the Fourth Amendment, the
Court has instructed that an officer’s racial motivation will not render
subsequent police action unconstitutional so long as the officer also has

individualized suspicion unrelated to race.”> Consequently officers have a



great deal of leeway when making decisions about who to target. For equal
protection claims, the Court has imposed almost insurmountable burdens of
proof before defendants may even secure a right to discovery in such cases.
The combination of these two analytical lines has meant that only the most
blatant racial misconduct in policing is challenged in courts. However,
before turning to consider what the Court has said more recently in the
context of the Fourth Amendment and equal protection, it is important to
remember just how long the Court has been willing to tolerate racial
profiling. One of the Court’s earliest treatments of racial profiling arose
during the Second World War.

Korematsu

In Korematsu v. United States,”* the Supreme Court was asked to consider a
clear example of law enforcement activity motivated purely by the race of
the targets. However, rather than condemning the practice, the Korematsu
Court expressed a tolerance for the impact of race on criminal procedure
that has carried forward into the modern era. In Korematsu, the Court
upheld the criminal conviction of Toyosaburo Korematsu after he failed to
vacate his home in violation of an exclusion order that applied only to
Japanese Americans. The Korematsu Court wrote, “[A]ll legal restrictions
which curtail the civil rights of a single racial group are immediately
suspect. That is not to say that all such restrictions are
unconstitutional....Pressing public necessity may sometimes justify the
existence of such restrictions; racial antagonism never can.””> Applying this
logic to the facts before it, the Court found that Congress could lawfully
require Korematsu (and all other Japanese Americans on the West Coast) to
leave home and report to so-called “relocation centers” for internment.
Recognizing that the law impacted only those Americans of Japanese
ancestry, the Court nonetheless concluded the hardship was justified by

“circumstances of direst emergency and peril”—namely the war.”®

Three dissenting justices separately denounced the majority’s logic as an

unmitigated endorsement of racism.”” And Justice Frankfurter sought to
blunt the impact of the case, writing in a separate opinion that the majority’s
tolerance of racialized policing should not be understood as anything more



than a function of the wartime in which the decision was written.”®

However, Justice Jackson powerfully foreshadowed that the Court’s explicit
endorsement of race as a factor in criminal justice decision-making would
not remain confined to times of war.

[O]nce a judicial opinion rationalizes such an order to show
that it conforms to the Constitution, or rather rationalizes the
Constitution to show that the Constitution sanctions such an
order, the Court for all time has validated the principle of racial
discrimination in criminal procedure...The principle then lies
about like a loaded weapon ready for the hand of any authority
that can bring forward a plausible claim of an urgent need.””

Justice Jackson’s caution rang true as future Courts repeatedly permitted
a role for race in policing decisions even in peacetime. In each case, the
Court’s approval of the challenged practice was (as Justice Jackson
predicted) grounded in the government’s claim of direst law enforcement
necessity.

The Fourth Amendment and Race

Following Korematsu, one of the first broad expansions of police power
following a claim of dire law enforcement need was Terry v. Ohio.%°
Notwithstanding language condemning overbearing police conduct,®! the
Court’s 1968 decision in Terry v. Ohio is plausibly seen as one of the cases
most responsible for current instances of racial discrimination in street-level
policing. At the time of the Terry decision, the country was in a period of
social upheaval. The civil rights movement was transitioning from the
courts into the streets,®” and a younger generation of civil rights leaders was
advocating increasingly combative methods to ensure racial equality.?3 At
the same time, popular support for the movement among nonblacks was
eroded by conservative politicians who characterized civil rights protesters
as lawless and the source of the nation’s criminal unrest.®* Race riots that
broke out in response to charges of actual and rumored police brutality
created even greater tension with white Americans, as images of armed



black activists and cities in flames played into a perception that the nation
was becoming dangerous and in need of more policing.®® In the same
month as a gun battle between black activists and police officers in
Oakland, California, civil rights leader Martin Luther King Jr. was shot and
killed as he stood on the balcony of a motel in Memphis, Tennessee.?°
Following King’s assassination, the nation exploded in a spasm of racial
violence that erupted from Washington to Watts. In the end, more than 120
American cities were jolted by the rioting.?”

It was in this frenzied climate that the Terry Court approved temporary
stops and frisks of civilians even if the police did not have probable cause
to believe criminal activity was afoot.8% Prior to the Supreme Court’s
decision in Terry v. Ohio,%° probable cause was understood to be the
minimum level of suspicion police officers would need before a warrantless
stop was appropriate. In Terry, the Court upended this time-honored
reasoning and awarded the police more “flexibility” in on-the-street
encounters by allowing reasonable suspicion (a lower level of suspicion) to
justify a limited police encounter.”® Moreover, though the Terry decision
made almost no mention of race, that aspect of the case was well
understood to be at the center of the underlying facts.

Since Terry, the Court has become more explicit in its acceptance of the
influence of race on some police work. In United States v. Brignoni-Ponce,
a case that commentators have called “the Supreme Court’s most significant
immigration stop decision in the last fifty years,”! the Court considered the
Border Patrol’s authority to stop cars at or near the U.S.-Mexico border
using so-called “roving patrols.” Much like the frenzied national
environment that gave birth to Terry, America was in an analogous spasm
of national anxiety over immigration at the time of Brignoni-Ponce. The
country was facing deep recession, and there was a sense that we were
being “overrun” by undocumented immigrants.””> As one commentator has
noted, “[R]eports in the press expressed deep concern with ‘the flood of
illegal aliens’ and ‘almost uncontrollable’ immigration from Mexico.”” In
this environment, the Brignoni-Ponce Court found the governmental
interests at stake were substantial.



Estimating that “there may be as many as 10 or 12 million aliens illegally
in the country,” the Court wrote, “these aliens create significant economic
and social problems, competing with citizens and legal resident aliens for
jobs, and generating extra demand for social services.””* Balancing the
“valid public interest” in deterring illegal immigration against the “modest”
intrusion entailed by a limited detention, the Court concluded that “when an
officer’s observations lead him reasonably to suspect that a particular
vehicle may contain aliens who are illegally in the country, he may stop the
car briefly and investigate the circumstances that provoke suspicion.”>

In describing facts that might generate the reasonable suspicion necessary
to justify such a stop, the Brignoni-Ponce Court found that race was a
perfectly permissible factor. The Court wrote, “The likelihood that any
given person of Mexican ancestry is an alien is high enough to make
Mexican appearance a relevant factor, but standing alone it does not justify
stopping all Mexican-Americans to ask if they are aliens.””® Because
suspected nationality was the only thing the Border Patrol agents knew
about Brignoni-Ponce and his passengers before pulling them over, the
Court found that the stop violated the Constitution.®’

But, the next year, the Court went a step further and approved brief
detentions at fixed checkpoints “even if it be assumed that such referrals are
made largely on the basis of apparent Mexican ancestry.”® In United States
v. Martinez-Fuerte,” the Court considered the constitutionality of vehicle
stops at two permanent checkpoints north of the U.S.-Mexico border. At
one of the checkpoints, the narrowing of the traffic lanes brought cars to a
virtual halt. A “point agent” standing between the lanes visually inspected
each passing car. While most traffic was allowed to drive past without
further inquiry, the point agent directed a handful of cars to a “secondary
inspection area.” At this secondary inspection area, another Border Patrol
agent questioned the driver and any passengers about citizenship and
immigration status.

Before assessing the constitutionality of the challenged checkpoint
procedures, the Court commented on the “formidable law enforcement
problems” created by illegal immigration. Reciting many statistics first
presented in Brignoni-Ponce, the Court again reminded readers that “large
numbers of aliens seek illegally to enter or to remain in the United



States.”'% Against this “great” governmental interest, the Court balanced
the “limited” intrusion being imposed on motorists—*"“a response to a brief
question or two and possibly the production of a document evidencing a
right to be in the United States.”'°! Even in the absence of any individual
suspicion of the motorists stopped, the Court found in favor of the
detentions.'%> The Court’s decision was similarly broad with regard to
endorsing the use of race.

The Martinez-Fuerte Court was untroubled by the fact that race or ethnic
appearance may have been the only basis for the selection of motorists
diverted to the secondary inspection area. “As the intrusion here is
sufficiently minimal that no particularized reason need exist to justify it, we
think it follows that the Border Patrol officers must have wide discretion in
selecting the motorists to be diverted for the brief questioning involved.”!%3
In other words, if the border agents needed no reason to act in the first
instance, the fact that they may have acted chiefly for racial reasons was
irrelevant according to the Martinez-Fuerte Court.

As the Martinez-Fuerte dissenters recognized, the majority’s willingness
to ignore the prominent role of race in the agents’ referral of cars to the
secondary inspection point eviscerated the Court’s pronouncement in
Brignoni-Ponce that “standing alone [racial appearance] does not justify
stopping all Mexican-Americans to ask if they are aliens.”'’* In one year,
the Court thus went from disavowing the use of race as a stand-alone
justification for law enforcement action to ignoring the substantial
likelihood that race was being used in precisely that manner during fixed-
checkpoint stops.'%°

Twenty years after Martinez-Fuerte, the Court considered race again in a
street-level drug case that had nothing to do with immigration or the
nation’s borders. The case was Whren v. United States. The Whren
defendants alleged that the officers’ behavior toward them was racially
motivated. But the Court found that the Fourth Amendment “allows certain
actions to be taken in certain circumstances, whatever the subjective intent
[of the officers].” This result perhaps should not have been unexpected in
light of Martinez-Fuerte. “Once government embraces the use of race-
based statistical probabilities as a law enforcement tool, the argument



logically follows that the probabilities justify similar law enforcement
techniques across the board.”1%

In Whren, plainclothes police officers were patrolling an area known for
drug activity. The officers saw Michael Whren and James Brown sitting at a
stop sign for what the officers thought was an unreasonably prolonged
period. Brown, the driver, was looking down into Whren’s lap. Both Whren
and Brown were young black men. The officers made a U-turn to
investigate. After Brown pulled off quickly and made a right turn without
signaling, the officers caught up with the SUV and ordered Brown to put
the car in park. As one of the officers approached, he saw Whren holding
two large plastic baggies of what appeared to be crack cocaine. Whren and
Brown challenged the stop of their car as an unreasonable seizure under the
Fourth Amendment.'?” In a terse eleven-page opinion, the Supreme Court
found that it was not.

The Whren Court confirmed that automobile stops are governed by the
Fourth Amendment and thus are required to conform to the “constitutional
imperative” of reasonableness.'’® However, a unanimous Court found that
“the decision to stop an automobile is reasonable where the police have
probable cause to believe that a traffic violation has occurred.”'%” Having
found no violation of the Fourth Amendment, the Court suggested that
Whren and Brown perhaps might look to the Equal Protection Clause to
press their complaints: “We of course agree with petitioners that the
Constitution prohibits selective enforcement of the law based on
considerations such as race. But the constitutional basis for objection to
intentionally discriminatory application of laws is the Equal Protection
Clause, not the Fourth Amendment.” 10

What then of the Equal Protection Clause? The Whren Court directed
litigants to the Equal Protection Clause as a possible source of relief.
However, to the extent Whren did not completely dismantle every
opportunity to challenge racialized policing under the Constitution, it was
something of a Pyrrhic victory. This is because the Court, prior to Whren,
had already erected near-insurmountable barriers to successful
discrimination claims under the Equal Protection Clause.



Racialized Policing and Equal Protection

Equal protection of the laws is guaranteed by the Fourteenth Amendment.
The amendment guarantees in part that the government will not treat people
differently on the basis of race without a compelling reason for doing so.'
It is not sufficient, though, to show that government action affects people of
different races differently."' Known as “disparate impact,” this showing is
just one-half of the equation. In addition, “[p]roof of racially discriminatory
intent or purpose is required to show a violation of the Equal Protection
Clause.”™3

A selective enforcement claim is the way a person would raise an equal
protection challenge to racial profiling (or other forms of racialized
decision-making by the police and prosecutors). A selective enforcement
claim challenges the process that draws the defendant into the criminal
justice system.''* Unfortunately for individual litigants such claims are
exceedingly hard to bring. The month before Whren was decided, the Court
issued a decision in United States v. Armstrong."'®> The Armstrong decision
provides a good example of how difficult it is to successfully challenge
government action on equal protection grounds in the criminal justice
context.

Christopher Armstrong, who was black, was charged in federal court
with conspiring to sell crack cocaine. He complained that because of his
race he had been singled out for prosecution in the federal system, which
carried harsher penalties than the state system.''® Armstrong moved to
dismiss his indictment and sought information from the government about
the number of drug and firearm cases it had brought in federal court, the
race of the defendants in those cases, and other information related to the
investigation of the offenses. In support of his motion, Armstrong submitted
an affidavit from an employee in the Office of the Federal Public Defender.
The author of the affidavit maintained that the defendants in every one of
the crack conspiracy cases the office had handled the preceding year were
black.''” After the trial court ordered the prosecution to produce documents
and other evidence relevant to Armstrong’s claims, the Supreme Court
accepted the case for review.



The Court found that Armstrong was not entitled to discovery (the legal
term for the information Armstrong sought). Before the government would
be forced to disclose a single document, the Court insisted Armstrong
needed evidence that whites in situations similar to his had not been
prosecuted in federal court. It mattered not that this very information was
located only in the government files nor that this was the same showing
needed to triumph at the end of the case.

The Armstrong Court was quite candid that the burden it imposed was an
intentional obstacle to litigation. As the Court announced, “[T]he showing
necessary to obtain discovery should itself be a significant barrier to
litigation of insubstantial claims.”™8 At the same time, the Court insisted
that the “similarly situated requirement does not make a selective
prosecution claim impossible to prove.”'™® In the Court’s view, if
Armstrong’s claim was well founded, he should have been able to obtain
evidence that whites had committed similar crimes but were not being
prosecuted. It is difficult to imagine how Armstrong might have obtained
this evidence absent discovery from the government. Nonetheless, the Court
pointed to its then-110-year-old decision in Yick Wo as proof that success
was not impossible.’?? It is telling that the only example of success the
Armstrong Court could find was more than a century old and involved
exceedingly particular facts...and a concession by the government.'?!

The Armstrong Court’s declared purpose in imposing the high burden
was not animosity toward litigants of racial discrimination. Rather, the
Court said it was constrained by the broad discretion prosecutors are
entitled to when enforcing the law.'?? In language that would be echoed a
month later in Whren, the Court wrote, “[S]o long as the prosecutor has
probable cause to believe that the accused committed an offense defined by
statute, the decision whether or not to prosecute, and what charge to file or
bring before a grand jury, generally rests entirely in his discretion.”!?3 It is
presumed that a prosecutor’s discretionary decisions are lawful, and that
presumption, the Court found, should not be disturbed in the absence of
clear evidence to the contrary.!'?*

Beyond the serious uphill climb in terms of proof, it is also true that an
equal protection claim provides an ill-suited remedy for litigants embroiled



in the criminal justice system. This is because even if a target of a racially
motivated stop can overcome the substantial evidentiary burden imposed in
Armstrong, the remedy for the equal protection violation would presumably
not affect the progress of the criminal case. When the government violates
the Fourth Amendment, as a general rule any evidence that was secured as a
result of the constitutional abuse will be excluded from the criminal case.
Put simply, if the police violate your Fourth Amendment rights and
discover drugs and a gun, the government is prohibited from introducing
the drugs and gun as direct evidence against you, which frequently compels
the prosecutor to dismiss the criminal case. However, an equal protection
violation would not afford similar relief. If the police violate your equal
protection rights and discover drugs and a gun, you may ask for monetary
damages or a declaration that the government was wrong, but you cannot

ask for those drugs and gun to be kept out of a future prosecution.!'?>

Over the years many justices have warned of the racially discriminatory
impacts that might accompany expanded police authority. For example, in
Terry v. Ohio, at the same time that it was broadening police powers, the
Court acknowledged that expansive police authority might be used to
disadvantage racial minorities.'?® Similar concerns about the racial impact
of expanded grants of authority to the police were expressed years later in
Atwater v. City of Lago Vista, where the Court authorized warrantless
arrests for trivial criminal offenses punishable only by fines.'” Justices
O’Connor, Stevens, Ginsburg, and Breyer expressed profound concern over
the future racial impacts the decision might have. In particular, the
dissenting justices cautioned that the broad discretion granted the police
might be used to harass racial minorities.'”® Notwithstanding these
cautions, as the above discussion reflects, a majority of the Court has
repeatedly refused to step in and prohibit racialized policing.

Curbing the Role of Race in Street-Level Detentions

In the absence of intervention by the high court, the question then becomes
what else can be done to curb the practice of racial profiling. There have
been a number of proposals to end racial profiling in everyday policing.
Some of these proposals have been advanced by scholars. Others have been



put into action by elected officials. Still, others have been proposed by law
enforcement or the courts.

On the political side of the ledger, state legislatures, in an effort to
combat racial profiling, have “require[d] the collection of demographic and
other data for drivers stopped by police, with the hope of compiling
statistical evidence of impermissible profiling.”'?® From New York to
Oregon, police departments have begun amassing data to document the
racial breakdown of police stops. One theory behind the data-collection-as-
remedy approach is that officers who know they are being monitored will
be more evenhanded in the execution of their duties. Indeed, even in the
absence of legislation, many police departments are voluntarily collecting
data related to race.'3’

Beyond data collection, there have also been numerous legislative
proposals to prohibit any use of race in crime patrol activities. At the
federal level, Representative John Conyers has, since 2001, repeatedly
introduced the End Racial Profiling Act. The bill was recently reintroduced
by the congressman in 2013, when he was joined by Senator Ben Cardin,
who introduced the bill in the Senate chamber. Despite its repeated
introduction, the act has never passed. Nonetheless, at the state level,
legislative bans on racial profiling have become law in a majority of
jurisdictions. Indeed, racial profiling has been explicitly prohibited in all
but twenty states.'! Unfortunately, as a report completed by the NAACP in
2014 found, these state laws are not adequate to eliminate the practice:

Most state laws do not include a definition of profiling that is
inclusive of all significantly impacted groups. They also tend to
lack a ban of pretextual stops of pedestrians and motorists....In
addition, most state laws do not include a provision allowing
individuals to seek court orders to stop police departments from

engaging in racial profiling or obtain remedies for violations.!3?

In addition to legislation, several law enforcement agencies have issued
guidelines to provide direction to officers. For example, the U.S. Justice
Department in December 2014 issued guidance for federal law enforcement

agents.'3> The Maryland attorney general issued similar direction to law



enforcement officers in that state in August 2015.'3* And, the Arizona
attorney general issued guidelines banning the use of racial profiling in law
enforcement investigations based on Ninth Circuit case law.'>> One
drawback to such guidelines is they are not independently enforceable, and
thus what they provide is more in the way of suggestion than command.

Other law enforcement agencies have, building on notions of procedural
justice, suggested politeness as a cure.'® The suggestion here is not that a
showing of civility will end racial profiling. Rather, the suggestion is that
what is most offensive about race-based stops is the disrespect or
discourtesy shown by the police officer to those stopped.'>” However, as
others have noted, a fastidiously well-mannered officer will “not convert an
otherwise offensive police stop into a fair and legitimate one....Pervasive,
ongoing suspicious inquiry sends the unmistakable message that the targets
of this inquiry look like criminals: they are second-class citizens.”!38

On the scholarly side of the ledger, experts have advanced a range of
approaches to the problem. To name just a few: Professor Randall Kennedy
has proposed abandoning entirely racial profiling as a tool of law
enforcement and permitting the consideration of race only when the police
can demonstrate a compelling reason for doing so.'° Alternatively,
Professor Frank Cooper has suggested that a modified version of
vulnerability theory'“? be applied. In short, Professor Cooper’s suggestion
is that our shared human condition of wvulnerability imposes on the
government “an affirmative duty to protect substantive equality of
opportunity not only by preventing vulnerability to natural disasters but also
by correcting for social hurdles rooted in cultural stereotypes.”'#! And,
policing expert Professor Kami Simmons has recommended a host of
practical reforms ranging from legislation to investigation of local police
departments by the federal government under the Department of Justice’s
pattern and practice authority.'*?

Finally, while the Supreme Court has done little to discourage the
practice of racial profiling, some lower courts have been less restrained. For
example, in New York, Judge Shira Scheindlin, who presided over repeated
class-action challenges to the NYPD’s stop-and-frisk practices, oversaw a
settlement agreement that required a number of remedial efforts. These



included data collection by the department and the adoption of an anti-
racial-profiling policy, among other things. When these initial remedial
efforts failed to produce results, Judge Scheindlin ordered the appointment
of an independent monitor to manage reforms, and recommended the use of
body cameras on a trial basis.

Many of the above proposals bear promise for eradicating the scourge of
racial profiling. However, until we rethink the Court’s current treatment of
police authority in cases like Terry and Whren, efforts to do away with
racial profiling will likely fall short. Consequently, I propose two additional
changes to modify current law in an effort to provide additional relief.

First, the Supreme Court should reexamine its willingness to ignore race-
plus thinking in forced police contacts that are justified by less than
probable cause. As discussed above, in Whren the Court said that subjective
motivations are irrelevant if a police officer has probable cause to believe a
crime has been committed. In other words, in light of Whren, a police
officer’s “race-plus” thinking cannot be challenged under the Fourth
Amendment so long as the “plus” amounts to probable cause. In Ashcroft v.
al-Kidd,'*> however, the Court expanded the Whren rationale to include
forced interactions where a police officer acts on a lesser showing of
suspicion. Thus, since al-Kidd, “race-plus” thinking cannot be challenged
even if the “plus” amounts only to reasonable suspicion. Al-Kidd’s
extension of Whren should be revisited because it is inconsistent with the
Court’s earlier explanations of reasonable suspicion in Terry (and its
progeny).

Prior to Terry, a police officer’s authority under the Fourth Amendment
was dependent upon the existence of probable cause and/or a warrant based
on probable cause. In the pre-Terry era, the Court often repeated the caution
that “reasonableness” under the Fourth Amendment should be equated with
a warrant or probable cause. In that era, no balancing of “individual rights”
against “law enforcement needs” was done if a warrant was present or
probable cause existed. But in Terry, the Court deliberately introduced
reasonableness balancing. In this balancing, the lawfulness of government
action is determined by weighing the degree of infringement on a person’s
rights against the seriousness of the problem law enforcement seeks to
address. Where the law enforcement needs are substantial and the



infringement minimal, the government wins. When the converse is true, the
citizen wins. Consequently, reasonable suspicion (the intermediate scrutiny
created in Terry) must be understood to invite a more fact-sensitive inquiry
than probable cause. Along the individual rights—versus—law enforcement
needs continuum, the balance is quite different when a police officer seeks
to stop and frisk a suspect because he is black and running in a high-crime
area than when that same police officer seeks to stop and frisk a suspect
who is suspected of criminal activity for objective reasons unrelated to race.
This is particularly true where, on the needs side of the balance, racial
profiling has proven to be less efficient and less successful than more
traditional forms of policing. It is time to recognize that race-plus-probable-
cause policing requires a different analysis than race-plus-reasonable-
suspicion policing. It is time for the Court to find that the subjective racial
motivations of a police officer are relevant to the reasonableness balancing
required by Terry.

Second, it is time to consider a ban on so-called Terry stops, both
pedestrian and vehicular,'** for all drug and weapons possession offenses.
Studies have found that racial imbalances in policing are most pronounced
with police crime patrols that roam the streets looking for individuals in
possession of contraband even though there have been no specific reports of
criminal wrongdoing. The expanded authority granted by Terry vastly
enhanced police officers’ ability to engage in such proactive policing.
Indeed, as programs like the NYPD’s stop-and-frisk initiative in New York
City demonstrate, millions of citizens can be swept into an investigatory net
when Terry’s authority is interpreted broadly.

Part of the justification for expanding police power in Terry was the
perceived urgency of preventing an imminent armed robbery. However, no
similar justification for expanded police authority exists in run-of-the-mill
possession cases. For such cases, the traditional limitations of the Fourth
Amendment—including the warrant requirement and its well-defined
exceptions—are sufficient. To reduce the numerous harmful effects of racial
profiling, we must limit opportunities for the practice to take hold. One way
of doing this is by narrowing the ability of police to forcibly stop suspects.
In cases where an officer reasonably believes the suspect is engaged in
nothing more than a possession offense, we should eliminate the expanded



police authority defined in Terry and further expanded in later cases. This
proposed narrowing of Terry’s application will allow police to operate
under the more lenient reasonable suspicion standard only in cases of the
greatest need from a public safety perspective.

Conclusion

Professor Randall Kennedy wrote in a compelling deconstruction of racial
profiling:

The point here is that racial equality, like all good things in life,
costs something; it does not come for free. Politicians often
speak as if all that Americans need to do in order to attain racial
justice is forswear bigotry. They must do that. But they must do
more as well. They must be willing to demand equal treatment
before the law even under circumstances in which unequal
treatment is plausibly defensible in the name of nonracist goals.
They must even be willing to do so when their efforts will be
costly.!4°

Racial profiling causes “a collective erosion of civil rights, but only some
groups feel the immediate impact.”’#® In the immigration context, it is
Mexicans and other Latin American natives who feel the brunt of removal
decisions.'” In the criminal justice context, it is black men (and to a
somewhat lesser extent black women) who are disproportionately targeted.
The consequence has been that “Blacks and Latina/os today are
disproportionately represented among prison populations across the country
—one of the few institutions in modern America in which these groups are
over-represented as compared to their percentage of the general U.S.
population.”'#8 Yet, despite this harm, the legal apparatus governing racial
profiling has rendered successful challenges to the practice nearly
impossible. It is time to rethink those rules.
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Making Implicit Bias Explicit
Black Men and the Police

KATHERYN RUSSELL-BROWN

Introduction

The 2014 case of Michael Brown represents the high-water mark of
contemporary cases involving police violence against black men. Modern-
day police killings and assaults have struck an uneasy chord across the
country. The prominence of these incidents has created a kind of public
death watch. Thanks to cell phone videos, online petitions, and Twitter
postings, these cases take up ever larger spaces in the public consciousness.
These technological tools allow us all to bear witness, putting us all on
homicide watch. This new collective sight has created seismic rumblings
about policing, race, and justice. It has become harder to dismiss police
violence as random, unfortunate, “post-racial” aberrations. Adding to the
weighty pall of these cases is their frequency. With each passing fortnight,
another police-officer-kills-black-man case makes its way into the national
headlines. The chorus of concern has become increasingly louder—
expressions of dismay at the body count, concerns as to why it continues to
happen, and pleas to make it stop.

The disproportionately high rate at which black men are killed by the
police is a major social problem in the United States. Confounding this
problem is the fact that until recently, there was no effort to keep official
statistics about these incidents.! In 2017, in response to criticism, the
Department of Justice introduced a pilot program designed to gather
national data on use of force by police. This data gap has been problematic
for two reasons. One, the FBI gathers annual statistics on the number of law



enforcement officers killed in the line of duty.? The failure to gather data on
fatal police-citizen encounters sends the message that these deaths are not
important, relatively speaking. Two, it left the work of collecting these
statistics to agencies, organizations, and individuals whose findings are not
official. Notably, two prominent news organizations have developed
websites that track these data. The Guardian (U.S.) and the Washington
Post have websites that count the number of people killed by law
enforcement officers. Both sites provide data about each victim, including
race, gender, age, region, and whether the victim was carrying a weapon.>
In 2016, the Washington Post reported that 963 people were killed by police
in the United States.* Of this number, 222 (23 percent) were black men.
Based on these numbers, each month approximately eighteen black men are
killed by law enforcement officers. Black men make up approximately 6
percent of the U.S. population.

While the mounting toll of cases is hard to ignore, blacks and whites
continue to view these killings through different interpretive lenses. A 2015
survey by the Associated Press—National Opinion Research Council found
that the overwhelming majority of blacks believe the police are too quick to
use deadly force, particularly against someone black. In contrast, most

whites believe that the police only use deadly force when necessary.”

Policy experts, scholars, and public officials have argued that an
examination of implicit bias will help us understand and reduce police
violence against black men. Implicit racial bias studies examine the
workings of unconscious mental processes to uncover which traits and
characteristics individuals associate with various racial groups.
Psychologists have developed tests to measure hidden bias. The best known
of these is the Implicit Association Test (IAT).°

The growing focus on implicit bias is driven partly by the popularity of
the IAT, which has been taken by over 1.5 million people.” This online test
allows people to test themselves to determine whether and to what degree
they hold implicit racial biases. Participants are shown photographs of
people from different racial groups and asked to quickly perform a series of
tasks, since the responses are supposed to capture the participants’
unconscious rather than conscious choices. One task requires participants to
select the words they associate with various faces. The results range from



findings that indicate that the test taker demonstrates a slight, moderate, or
strong preference for a particular racial group.

This chapter is written with three goals in mind. The first goal is to
highlight the fact that implicit racial bias is real and that it has real-world
and sometimes deadly consequences. The second is to identify the strengths
and weaknesses of the implicit bias analysis and to determine what it tells
us and what else we need to know. The third is to establish that implicit bias
analyses offer a critical area of inquiry and should be included as part of the
racial checks and balances of the criminal justice system.

Why Implicit Bias Matters

Calls to determine how implicit bias influences individual actors within the
justice system have been met with great interest and enthusiasm. Implicit
bias has emerged as the go-to explanation for racial discrimination and
racial bias within the justice system. Accounting for it, some argue, will
help eliminate the racial ills of the criminal justice system. Further, it has
been identified as an inroad to understanding racial disparity that persists
across the justice system continuum, including arrest, bail decisions,
prosecutorial charging decisions, jury selection, sentencing, and parole.

Before discussing what an analysis of implicit bias adds to our
understanding of police shootings of black men, let us consider why this
approach has become popular. In particular, what are the concerns and
social costs associated with moving from an explicit to implicit bias
approach? By definition, “implicit bias” refers to attitudes and beliefs that
individuals do not consciously control. From one perspective, an implicit
bias approach minimizes individual responsibility, establishing what
Eduardo Bonilla-Silva refers to as “racism without racists.”® An emphasis
on hidden biases may promote a “racial innocence” that lets decision-

makers within the justice system—police, prosecutors, judges, and jurors—
off the hook.

Another issue is whether an implicit bias analysis has been promoted
because it offers a nonthreatening explanation of racial bias. It may be that
implicit bias has been embraced because of its universal applicability. In
other words, implicit bias does not allow for racial finger-pointing and



blame. It does not label whites as racists. Implicit bias is something that
anyone, regardless of race, can have. Thus, part of the appeal of implicit
bias is that everyone becomes part of “we”—as in “We are all (implicit)
racists.” In this way, implicit bias infuses race-neutrality into the study of
racial bias.

While there are legitimate questions about the resonance of an implicit
bias analysis, these concerns do not undercut its potential value. Implicit
bias is a real psychosocial phenomenon and offers another way of
examining how racial bias manifests itself within the legal system. Analyses
of implicit bias complement and coexist with studies of explicit bias. The
social costs are minimal given that attention to implicit bias has not
diminished long-standing efforts to highlight and tackle explicit racial bias
within the justice system. Studies of explicit racial bias continue to be the
main focus of empirical research and policy prescriptions. Further,
considerations of how implicit bias works may deepen our understanding of
how racial bias works and help identify needed policy reforms. As well, the
heightened interest in implicit bias has helped to keep the discussion of
racial bias at the forefront of national discussions of the criminal justice
system.

The History of Policing and African Americans

The tensions between African Americans and the police have deep
historical roots. Slave patrols, which formally began during the 1700s, were
the precursors of today’s men and women in blue. Slave patrols began in
South Carolina and spread across the slave states and colonies. The patrols
emerged during slavery as the enforcement arm of the slave codes. Slave
codes were the laws that regulated slave life, including where and when
they could gather, what activities they were prohibited from engaging in,
and the types of punishment they would receive for violating the codes.
Patrollers, who were usually white slaveholders, observed and regulated all
aspects of black life. When desired, slave owners were permitted to “hire
out” their patrol duty. Laws typically allowed any white person between the
ages sixteen and sixty to serve as a slave patroller. Some patrollers received
pay while others volunteered.



The slave patrols were used to search slave cabins, keep slaves off the
roadway, and ensure there were no gatherings of slaves. At their core, slave
patrols were devised to thwart any activity that might upend the institution
of slavery, especially escapes or uprisings. According to an early slave
patrol act, militia captains were to locate men who would “ride from
plantation to plantation...and take up all slaves, which they shall meet
without their masters’ plantation which have not a permit or ticket from
their masters, and the same punish.”® Under another act from the early
eighteenth century, patrols were to “prevent all caballings amongst negroes,
by dispersing of them when drumming or playing, and search all negro
houses for arms or other offensive weapons.”'? Patrollers could also exact
punishment. Here is an excerpt from a Tarborough, North Carolina, law:

If any slave shall violate the...rules, the Patrol shall have power
and it shall be their duty...to whip the...slave, either at the time

of the offence...or at any time within three months thereafter.'!

In effect, slave patrollers were roving slave masters.

Following the Civil War, slave patrols remained in force, only in a
different form. At the beginning of Reconstruction, various groups joined
what had been the slave patrols and were now the patrols designed to police
the movements of newly freed slaves. The state militia, the federal military,
and the Ku Klux Klan became the new, more violent slave patrols.!?

The slave patrols were the first uniquely American form of policing and
the first publicly funded police agencies.'® This means that at its inception,
American policing was designed to police black bodies, particularly black
male bodies. Twenty-first-century cases involving police assaults and
killings of black men are connected to this early history of U.S. policing.
Contemporary cases can be added to the long list of cases that have coursed
through the centuries—ones that highlight the too-often-fatal relationship
between black men and the police.

Proof of Implicit Bias



Social psychologists have explored hidden bias for decades.'* Early work
by Else Frenkel-Brunswik examined how the mind creates and maintains
categories.” Frenkel-Brunswik found that once these categories are set and
the brain has established a framework, it is difficult to change perceptions.
Patricia Devine’s pioneering research set the stage for today’s research on
implicit bias.'® In a 1989 article, she argued that social scientists should
expand their study of racial bias to include implicit or subconscious bias.
She observed distinctions between stereotypes and personal beliefs about
race. Devine found that white subjects perceived blacks as hostile and
aggressive. She also found that even undetected exposure to race-related
material could trigger racial stereotypes in whites, including whites who
had low levels of overt prejudice. Devine’s early findings opened the door
for contemporary research on implicit racial bias. An example is how the
brain links attributes to a racial group, such as an association between
“black” and “bad” or “white” and “good.”

Over the years, researchers have broadened their interest in implicit bias
beyond how it works as a psychological process, to examine how it impacts
institutional structures. The criminal justice system is one of the
institutional structures that has been of interest to researchers. A robust
body of work has emerged that explores the impact of internalized racial
stereotypes on people who work in the justice system, including police
officers, judges, and jurors.!” What follows is a look at the subset of this
research that examines how a police officer’s decision to shoot may be
influenced by hidden racial bias.

Several empirical studies have analyzed how implicit bias impacts law
enforcement encounters with the public. What do we know about the levels
of implicit racial bias held by law enforcement officers compared with
civilians? What information do we have about “shooter bias” and whether
implicit bias operates to make police officers perceive black men as more
threatening than other men? These studies reach strong and clear
conclusions.

In a classic and memorable Saturday Night Live television sketch,
comedians Richard Pryor and Chevy Chase engage in a word association
game during a job interview. The game begins when Chase’s character says
“dog” and Pryor’s character responds “tree.” However, before long, the



word game becomes heated as Chase’s character uses an escalating variety
of racial slurs and looks to Pryor’s character to respond. The slurs include
“tar baby” and “jungle bunny.” The skit ends when Chase’s character says
“nigger” and Pryor’s character responds “dead honky.” The skit offers an
example of how priming works.'"® Priming invites broad-stroke
categorizations. Psychologists use priming to gauge responses to certain
visual and verbal stimuli.

In a 2004 article, Jennifer Eberhardt and her colleagues discuss a series
of studies they conducted on racial stereotypes. The research was designed
to test how race-based stereotypes affected the perceptions of police officers
and college students in their assessments of the association between race
and criminality. One of the studies examined the reactions of sixty-one
police officers. One-half of the officers were “primed” with words
associated with crime (for example, “violent,” “crime,” “arrest,” “shoot,”
“capture,” and “chase”).!® The other half, who were not primed, were
shown photos of black and white men. Later all the officers were asked to
recall the faces. The findings indicated that priming did impact officers’
perceptions of race and criminality. The officers who were primed with
crime-related words were more likely to falsely identify faces considered
more stereotypically black. The researchers conclude: “[P]riming police
officers with crime caused them to remember Black faces in a manner that

more strongly supports the association between Blacks and criminality.”?°
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The article includes another study that examines police officers and
implicit bias. One-half of the officers were shown forty photographs of
black men. The other half were shown forty photographs of white men. The
researchers tracked the responses of the 182 police officers involved in the
study. The officers were told to categorize some photos. Their responses
were then reviewed to determine how the officers rated “stereotypicality”
and “criminality.” The researchers found that race played a “significant
role” in how the officers made judgments of criminality. The police officers
linked blacks with the concept of crime. Of particular note, the researchers
found that “Black faces looked more criminal to police officers; the more
Black, the more criminal.”?!

Eberhardt and her colleagues found that the link between perceptions of
criminality and blackness are bi-directional. “Black faces and Black bodies



can trigger thoughts of crime [and] thinking of crime can trigger thoughts of
Black people.”?? They concluded by noting that while visual processes may
underscore stereotypical associations (for instance, linking “black” with
“crime”), these processes are based on cultural understandings. As
understandings change, new associations may develop and the world may
change. In future centuries, perhaps blackness and criminality will no
longer be linked.

In a 2005 study of fifty police officers, researchers used a computer
simulation to test their decision to shoot.? The officers viewed a simulation
that showed photographs of black or white men with either a gun or a
neutral object (cell phone or wallet). The officers participating in the study
were told that they would be viewing photos of criminals. They were told to
select the button for “shoot” if the photo showed a person and a gun. They
were told to push the button for “do not shoot” if the photo showed a person
with a neutral object. The researchers E. Ashby Plant and B. Michelle
Peruche discovered that officers were more likely to shoot if the unarmed
suspect in the photo was black. However, they also found that repeated
viewings of the simulation led to an elimination of racial bias. Multiple
exposures to the computer simulation shifted the officers’ decision criteria
for black suspects. More practice led to fewer overall mistakes. More
practice also made it less likely that officers would shoot an unarmed white
suspect. The setup of the simulation included a kind of racial priming. Here
the participants were told that they were going to be shown photos of
criminal suspects. This overt linking of “criminal” and “black” may have
worked to prime officers on racial perceptions. As well, in light of the
findings of Eberhardt and her colleagues on bi-directionality, the reference
to “criminal” may have triggered thoughts about black people for some
participants.

In a follow-up article, the researchers continued their examination of how
and when police officers decide to shoot a suspect.”* The 2006 study
examines implicit and explicit racial bias. Using a computer simulation,
fifty officers were observed to see how they responded to pictures of black
and white men holding an object (either a gun or a neutral item). Officers
were instructed to hit the “shoot” key if a gun was present and to hit the
“don’t shoot” key if a neutral object was present. The officers also



completed surveys that asked questions about their perceptions of blacks,
their job-related experiences (which included questions about race and
criminal suspects), and their contact with blacks in their professional and
personal lives. Officers were initially more likely to shoot unarmed black
suspects than unarmed white suspects. In a promising development, the
researchers found that after extensive exposure to the simulation, racial bias
by police officers faded away and they had similar shooting responses to
white and black suspects. They also found that officers who had greater
positive contact with blacks were able to eliminate racial bias in the
shooting simulations.

In another important study of implicit bias, Joshua Correll and his
colleagues explored the responses of police officers and civilians. A video
game simulation was used to test how police and civilians would respond in
shooter simulations involving criminals and noncriminals of different
races.”> The simulation included images of white and black men, some
armed and some unarmed. Participants were told to “shoot” armed targets
and “not to shoot” unarmed targets by pressing a button to indicate their
selection. The findings were based on the responses of more than 250 police
officers and more than 150 civilians.

The researchers observed stark differences between the responses of
police officers and civilians. Officers were better at deciding to shoot an
armed target (rather than an unarmed target) and did so at a faster speed
than community members. The community members were more likely than
the officers to shoot unarmed black targets. The researchers also found that
community members were overall more likely to shoot black targets than
white targets. They also found that officers and community members took
longer to decide whether to shoot when there was a “stereotype-
incongruent” target, such as an unarmed black man or an armed white man.
However, while officers took longer to decide, they were not more likely to
shoot black targets (contrary to the findings for community members).
Correll and his colleagues suggest that the training police officers receive
may explain the difference in findings between the two groups.

In a 2012 study involving video game simulations, Melody Sadler and
her colleagues evaluated the role of implicit racial bias in police officers’
decisions to shoot.?® This study is notable because more than two hundred



police officers participated, and the simulation included photos of Latino
and Asian men.?” The researchers drew several conclusions. One, police
officers showed racial bias in their reaction times toward Latino targets
(compared with Asian and white targets). Officers also showed racial bias
in their reaction times toward white targets (compared with Asian targets).
Two, police officers were better able to tell if a black or Latino target was
holding a weapon or nonthreatening object (compared with Asian or white
targets). Three, the degree of racial bias in officers’ reaction times was
related to their personal beliefs (for instance, cultural stereotypes). The
researchers found that officers who overestimated the amount of crime in a
community showed more bias toward Latinos (compared with whites).
Officers who held stereotypical views of blacks and Latinos, and officers
who had more contact with them, shot more quickly at blacks and Latinos
during the simulation. The latter finding is problematic insofar as one
would assume that increased contact would reduce implicit bias.

Several themes emerge from the research on implicit bias and police
decision-making. First, police respond in a racially biased way toward black
targets, when compared with targets from other racial backgrounds. Second,
the decision to shoot is made more quickly when there is a black armed
target rather than a white armed target. Third, police officers are more likely
to “see” a black armed target when none exists. They are less likely to “see”
a white armed target when one does exist. Fourth, when targets do not
match stereotypes (they are “stereotype-incongruent”), police officers take
longer to decide whether to shoot. For instance, officers take longer to
decide not to shoot an unarmed black man than they take to decide not to
shoot an unarmed white man. As Eberhardt and colleagues note, this has
implications for police safety given the racial time “bonus” white targets
receive. Fifth, when compared with members of the public, police
demonstrate a more accurate ability to identify whether black and white
targets are armed or unarmed. Sixth, studies that considered factors beyond
the decision to shoot, such as officers’ contact with members of racial
minority groups and officers’ personal beliefs, found that these factors
affected the overall levels of implicit bias.

These studies raise additional questions for future research on how race
impacts the decision to shoot. One issue is whether these findings are



generalizable to police as a group. Further research will determine, for
instance, whether the structure of police departments (racial diversity,
number of officers, and location) impacts the existence of implicit bias. It
would also be valuable to know whether a police officer’s race is related to
the existence and degree of implicit bias. This would address the
conventional wisdom that police are neither black nor white, but “blue.”
Other officer-level characteristics should be examined, such as their number
of years on the force and level of education. As well, implicit racial bias
research should expand to include police responses to Latinos, Asian
Americans, and Middle Easterners.2®

Future research should also examine whether implicit racial bias impacts
other facets of police work. For instance, the work of undercover officers
raises two particular concerns. First, based on the research, black
undercover officers have a greater chance of being shot by officers who are
more likely to mistake them for criminals. Second, an innocent black person
may misperceive an approaching undercover officer as a potential attacker.
A notable example involves the 1999 police shooting of Amadou Diallo, a
twenty-three-year-old immigrant from Guinea. Diallo was shot and killed
by undercover officers who mistook his wallet for a gun. It was widely
speculated that Diallo may have believed the men were going to rob him
and held out his wallet for that reason.

Training and Education

Training and education have been the popular responses to the problem of
implicit racial bias. Interventions for police officers focus on how to
eliminate implicit bias at a personal or structural level. At the individual
level, studies show that officers are less likely to register implicit bias when
they have greater contact with people outside of their racial group and when
they have contact with people in other racial groups who do not fit racial
stereotypes.?? Correctives for implicit racial bias, however, have largely
focused on training. In 2016, the Department of Justice announced that it
will require implicit bias training for more than 28,000 federal law
enforcement agents and prosecutors. This includes agents working for the
FBI, the Bureau of Alcohol, Tobacco, Firearms, and Explosives, U.S.



marshals, and the Drug Enforcement Administration. The training will help
officers recognize and counter their own racial biases. Numerous police
departments across the country have added training programs to address
implicit bias.

One program, Fair and Impartial Policing, teaches officers about implicit
bias, how it works, and how it may impact their decision-making skills
regarding use of force.? Trainers work with officers through a series of
role-playing exercises to uncover and mitigate hidden biases. The program
has been used in over 250 police agencies and precincts.

In 2015, California’s attorney general Kamala Harris established the first
certified training program on implicit bias and procedural justice in the
United States.?! The program was developed for law enforcement leaders.
In addition to implicit bias training, the plan calls for the development and
implementation of a Department of Justice policy on implicit bias and
requires all command-level staff and special agents to complete the Fair and
Impartial Policing training program.

While there is some support for training programs as a way to moderate
implicit bias,?> some researchers are less optimistic. Robert Smith
concludes that implicit bias training “may not be the best solution to
prevent the death of the next Eric Garner or Michael Brown.”>® Smith
points to research that shows that the police demonstrate lower levels of
hidden racial bias than civilians.

Some reforms focus on changing police responses in particular situations.
UCLA’s Center for Police Equity (CPE) works with police departments to
identify the causes of racially biased police practices. For instance, CPE
worked with a police department seeking to reduce the amount of times
force was used against minorities. They discovered that many of the
incidents involving force occurred after an officer chased a suspect on foot.
In response, CPE helped the department develop a protocol for officers to
follow when chasing a suspect. CPE determined that it would be easier to
change the protocol than an officer’s reactions. CPE’s approach is that
unconscious bias exists and changes can be made to mitigate its impact.
Rather than attempting to eliminate implicit bias, this approach works as a
kind of intervention between implicit bias and police actions.



Another strategy for addressing implicit bias is increasing awareness
about how unconscious bias works. U.S. District Judge Mark Bennett takes
a novel approach to solving the problem of implicit bias.** He argues that
anyone with decision-making power in the criminal justice system should
be required to take the Implicit Association Test. The PowerPoint
presentation he shows to lawyers before jury selection includes a slide on
implicit bias. Judge Bennett also talks with jurors about implicit bias. Prior
to opening arguments in all of the trials in his courtroom, Judge Bennett
reads this jury instruction:

As we discussed in jury selection, growing scientific research
indicates each one of us has “implicit biases,” or hidden
feelings, perceptions, fears and stereotypes in our subconscious.
These hidden thoughts often impact how we remember what we
see and hear and how we make important decisions. While it is
difficult to control one’s subconscious thoughts, being aware of
these hidden biases can help counteract them. As a result, I ask
you to recognize that all of us may be affected by implicit
biases in the decisions that we make. Because you are making
very important decisions in this case, I strongly encourage you
to critically evaluate the evidence and resist any urge to reach a
verdict influenced by stereotypes, generalizations, or implicit
biases.>®

Acknowledging the findings of “shooter bias” studies, Judge Bennett
convincingly argues that interventions are required to mitigate the effects of
implicit racial bias. His novel efforts underscore the need to address implicit
bias across the justice system continuum, from police officers to
correctional officers.3°

Skin Tone, White Favoritism, and Educating Children About
Race

Skin Tone and Implicit Bias



There is an old expression in the black community: “If you’re white you’re
all right; if you’re brown, stick around; but if you’re black, get back.” The
expression pointedly highlights the relationship between racial bias and skin
color. Black skin evokes a different unconscious response than white skin.
Given the unconscious association of blackness with deviance, how is bias
connected to skin tone? Are people with physical traits most closely
associated with being black—dark brown skin, a wide nose, and full lips—
more likely to be perceived as dangerous? Research on skin tone explores
whether a person’s skin tone results in differential treatment (also known as
colorism).>” A determination of how skin tone impacts criminal justice
system decision-making is important. For instance, anyone visiting a prison
(or viewing a prison documentary) will likely be struck not just by the
prevalence of African Americans, but by the salience of dark brown skin.
Whether this reflects an unconscious bias against darker skin is a relevant
research issue.

A few studies have addressed the nexus between skin tone and criminal
punishment. In a 2010 publication, Justin Levinson and Danielle Young
examined whether potential jurors would perceive a criminal suspect with a
darker skin tone as more likely to be guilty than a criminal suspect with a
lighter skin tone.3” This study tested their “Biased Evidence Hypothesis,”
which predicts that when racial stereotypes are triggered, jurors will
“automatically and unintentionally evaluate ambiguous trial evidence in
racially biased ways.”*? Researchers showed participants a series of crime-
related slides. In one set of slides, the suspect, who is seen committing a
store robbery, has a dark brown hand. The second set used the exact same
photo, except the suspect’s hand was a lighter color. Participants were
randomly assigned to a group. Levinson and Young found that showing
photos of dark-skinned perpetrators triggered racial bias and influenced the
potential juror’s evaluation of the evidence and ultimately whether they
voted him guilty or not guilty. The racial cues were implicit and participants
were unaware that negative stereotypes had been triggered by these cues.*!
The research supported their Biased Evidence Hypothesis.

Other studies have reached similar conclusions. In another 2010 article,
Kimberly Barsamian Kahn and Paul Davies looked at whether participants
were more likely to shoot at darker-skinned targets than lighter-skinned



targets.*” The researchers used a video game simulation to test whether the
perceived race and features of the target would impact the decision to
shoot.*> Specifically, Kahn and Davies wanted to see whether participants
were more likely to shoot at a black target with stereotypically black
features, compared with a target that was either white or had less
pronounced black features. They found that both whites and blacks were
more likely to mistakenly shoot a black target who had pronounced black
physical features than a white target or one with less pronounced black
features.

A 2006 article examined whether darker-skinned inmates were more
likely to have received longer prison sentences than black inmates with
lighter skin tone.** Kwabena Gyimah-Brempong and Gregory Price used
data from the Mississippi Department of Corrections. Their study was based
on an evaluation of 403 cases. They used six skin shades—dark, dark
brown, medium brown, light brown, light, and fair—to compare and
measure the impact of skin tone on sentencing. Dark skin, they found, had a
“large and significant effect” on prison sentences. A subsequent study
supports these findings.

In a 2015 article, Traci Burch reviewed sentencing outcomes for first-
time felony offenders in over 67,000 cases.*> A comparison of white and
black inmates revealed a racial disparity in prison sentences. The average
sentence received by a white inmate was 270 days shorter than the average
sentence received by a black inmate. However, this racial disparity
increased when Burch took account of skin tone differences in black
prisoners. The findings showed that darker-skinned blacks received
sentences that were 400 days longer than sentences received by whites.*®

The findings from these four studies are striking. Overall, they
demonstrate that the sledgehammer of racial bias will have a
disproportionate impact on those deemed “most” black.*” While black men
as a group face a particular threat of criminalization and disparate levels of
lethal force when compared with white men, darker-skinned men are
disproportionately targeted by the police. The majority of the high-profile
cases involving police killings of black men bear out these findings. Case
examples include Michael Brown (Missouri), Freddie Gray (Maryland),
Walter Scott (South Carolina), Alton Sterling (Louisiana), Sam DuBose



(Ohio), Philando Castile (Minnesota), and Corey Jones (Florida).
Researchers should continue to examine the impact of skin tone on
perceptions of criminal threat to determine whether darker-skinned blacks
are more likely to be singled out for racial profiling, more likely to be
perceived as dangerous, and more likely to be shot by police officers.

Implicit White Favoritism

Implicit favoritism refers to the process by which someone unconsciously
links positive attributes with members of a particular group, leading to
preferential treatment for members of the favored group. With regard to the
criminal justice system, whites are the most favored racial group. This is
another way of saying that within the justice system, implicit favoritism is
white favoritism. Robert Smith and his colleagues have thoughtfully
critiqued the concept of implicit white favoritism.*® They contend that
addressing this problem is critical to reducing implicit racial bias within the
justice system.

Smith’s argument is that implicit bias works in two directions. First,
implicit racial bias may be expressed as a negative sentiment toward
members of a particular racial group (for instance, blacks). Another way of
describing this is anti-black implicit bias. The studies discussed in the
previous section on skin tone fall into this category. Second, implicit racial
bias may also be expressed as a positive sentiment toward members of a
particular racial group (for instance, whites). Another way of describing this
is pro-white implicit bias—or implicit white favoritism as it is labeled by
Smith and colleagues. The impact of implicit white favoritism on the justice
system has not been subject to rigorous testing or included in the discussion
and calculation of how implicit racial bias works overall. The researchers
make their case:

Even if we could eliminate the bias that scholars have
illuminated, racial disparities would persist because removing
derogation is not the same as being race-neutral. If legislators,
police officers, jurors and legal professionals implicitly favor
White Americans then we still possess a racialized justice
system. To gain a fuller understanding of what drives



unjustified disparities, then, we must rotate the flashlight ever
so slightly to reveal a rich and diverse form of implicit racial
bias that has been overlooked in criminal law and procedure
research.*’

The researchers underscore that it is necessary to determine whether police
are more likely to use lethal force (and more quickly) against black suspects
(and other suspects of color) and whether and the degree to which police
are less likely to use lethal force against white suspects.

Educating Children About Race

A promising long-term approach to addressing implicit bias is to restructure
the way race and racial issues are addressed within the K—12 curriculum,
particularly in the elementary grades. In the United States, more than fifty
million children attend public schools. If the development of implicit racial
biases can be interrupted or tempered in some way during a child’s early
years, negative racial biases will be less likely to take shape and fester.

There are numerous steps that might be taken to address race and racial
issues more holistically in public education. The core suggestion made here
is to enhance the primary curriculum to include a broader, more critical
history of race and race relations in the United States. There is widespread
ignorance of U.S. racial history.>® In over twenty states, there are state
codes that mandate that some aspect of race be addressed within the K—12
curriculum. Most state codes identify the need to include African American
or Native American history. For instance, Florida’s education code includes
explicit language regarding the need to address race and bias within the
curriculum. It states that education shall teach:

The history of African Americans, including the history of
African peoples before the political conflicts that led to the
development of slavery, the passage to America, the
enslavement experience, abolition, and the contributions of
African Americans to society. Instructional materials shall
include the contributions of African Americans to American

society.”!



After noting the importance of teaching Holocaust history, the Florida
code states that this history should be taught “in a manner that leads to an
understanding of the ramifications of prejudice, racism, and
stereotyping.”>? In addition to state codes, some state constitutions mandate
a race-based curriculum.”® More can be done to expand the race-related
curriculum in our public schools. Across the states, there are codes and
constitutional language that support and encourage race studies in K-12
education. Enhancing the knowledge of young people about race and race
relations is an important, long-term step in reducing racial bias. In turn, it
may result in large-scale reductions in the levels of implicit bias by the
public at large, including criminal justice officials.

Understanding implicit bias is essential to identifying and eliminating racial
bias in policing. The existing studies confirm the existence of implicit bias
and the role that it plays in police shootings of black men, but more
research is needed. Additional research is also needed to explore the role of
skin color in decision-making by criminal justice officials, including police
officers, and the effectiveness of current police training and education
programs. Because of the deep-seated nature of racial bias, especially
implicit bias, meaningful education about race and racial bias should begin
in elementary school and should be infused throughout the K-12
curriculum in public schools. Providing early education on race could go a
long way toward tempering implicit racial bias for young people, including
those who go on to become police officers.
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Policing: A Model for the Twenty-first
Century

TRACY MEARES AND TOM TYLER

THE MOMENT IS ripe for a reconsideration of policing in America. What have
been the successes and failures of policing over the last several decades?
What works and what does not work in policing today? And, perhaps most
importantly, what should policing be about in the twenty-first century?
While there are disagreements about all of these issues, there is widespread
agreement that reexamination of American policing is as pivotal today as it
was in 1968, when the Kerner Commission issued an influential report
following a period of urban unrest throughout American cities. As was true
then, many long-held assumptions about the purposes and methods of
policing are being questioned.

It is fair to say that in every era the criminal justice system, and policing
in particular, faces distinct issues that need to be addressed. The key law
enforcement concern of the last era was control of violent crime. We are
now emerging from that period. The concern over violent crime control is
an important framing because the roots of current policing models lie in the
high levels of crime over three decades starting in the 1960s and the
feelings of disorder and fear that these high crime levels created in many
American communities.! For many in policing circles, the idea that police
could and therefore should do something about such crime was the primary
or even the sole criterion for innovation in the field. Thus, crime reduction
became a goal against which policies and practices have been evaluated in
recent years.



For more than two decades, the level of violent crime has steadily
declined,” due in part to efforts by the police. At the same time, the police
have generally become more professional and effective, as documented in
the National Academy of Sciences report “Fairness and Effectiveness in
Policing: The Evidence.”> There is a great deal to be proud of in American
policing and in the role the police played in meeting the challenges of this
earlier era.

But while it is clear that police have played some role in the recent
dramatic reduction in crime across the United States, there has been almost
no change in the level of public trust in the police. For the last few decades,
as crime has fallen precipitously, about 50-60 percent of adult Americans
express trust and confidence in the police. Further, there has been a large
and persistent racial gap in trust, with African Americans 20-30 percent
less likely to express trust in the police than are whites. There are many
things to note about this gap, but probably the most notable aspect of it is
the fact that though African Americans as a group benefit more than other
groups as violent crime rates fall because African Americans
disproportionately are victims of violent crime, this gap has not disappeared
or even diminished in any significant way as the crime rate has fallen.*
These data strongly suggest that police effectiveness at reducing crime is
not strongly related to public trust and confidence in the police. Given the
emphasis and focus in the industry on police performance in crime
reduction—especially as it benefits the public—this is unexpected.

One might ask then, if police effectiveness does not drive public trust,
what does? One answer might be police lawfulness. In light of the repeated
incidents of quite shocking police brutality—consider here the tragic death
in North Charleston, South Carolina, of Walter Scott, who was shot in the
back by a white police officer as he fled—we might think that commitment
to the rule of law and especially constitutional constraints that shape
engagements between the public and the police would support public trust.

There are at least two problems with a potential relationship between
levels of public trust and police commitment to lawfulness. The first is an
objective measure of the extent to which police obey relevant law over
time. While apparently unlawful incidents shown repeatedly across social
media understandably cause people to question the extent to which police



obey the law with respect to their use of deadly force, there is some
evidence that over time—in the last forty years or so—changes in police

policy have led to fewer civilians being killed by police officers.”

The second problem is the public’s perception of the extent to which
police actually obey the law. Research suggests that the public is not,
unsurprisingly, very good at making these assessments. Our research with
Jacob Gardener demonstrates that public judgments of police legitimacy
leading to public trust and confidence are not very sensitive to whether
police behavior is consistent with constitutional law. The public does not
define lawfulness or make decisions regarding punishment of police
behavior they deem wrongful through the same lens of legality that police
and other legal authorities use.®

So what does form the basis of public trust in policing? Fortunately, we
know a lot about how to strengthen trust in the police. Research has made it
very clear that the public’s evaluations focus on whether they feel that the
police—either police departments or individual police officers—are
exercising their authority fairly.” Decades of research show that people care
both about whether the police make decisions fairly and about whether they
treat members of the public respectfully. This body of evidence, called the
social psychology of “procedural justice,” has been widely replicated in
many contexts.?

In terms of fair decision-making, the public wants to be listened to when
policies are being created, as well as to have an opportunity to state their
case when dealing with individual police officers. They also want
explanations for police actions that allow them to determine that the police
are acting in unbiased ways and in accordance with policies that connect to
understandable and shared objectives. They need to have information that
will allow them to make an assessment about whether they feel that the law
is applied consistently and appropriately across people and situations.

In the case of quality of treatment, people look for an acknowledgment of
their needs and concerns, as well as for evidence of an officer’s or agency’s
sincere efforts to act on behalf of the community. The issue of respect has
been particularly important to recent public controversies involving the
police, where people believe that the police treat members of the public,



especially those belonging to minority groups, in demeaning, discourteous,
illegal, and otherwise disrespectful ways.

If people believe that the police are fair, they will trust them and defer to
their authority.” They will also cooperate by reporting crimes and criminals,
providing testimony, and otherwise helping to hold offenders accountable.
Given these benefits, it is reasonable to expect that violent confrontations
with the police similar to those experienced in the aftermath of the police
killings in Ferguson and on Staten Island are less likely to occur. And when
there is less likelihood of these kinds of confrontations, it is reasonable to
assume that it is less likely that the public will react to those incidents with
immediate anger.'? If the police are trusted, then people are more likely to
give them the benefit of the doubt, allowing them time to investigate and
respond to contentious law enforcement actions. Overall, the public is
willing to give trusted police officers greater discretion in their efforts to
enforce the law.

Importantly, this argument does not presume or assume that public
disagreement with policy or government leaders or even protest is a
negative or undesirable outcome. Indeed, creation of opportunities for
public dialogue about important policy is a signal to the public that a legal
authority is committed to the tenets of procedural justice, voice, and
transparent process in particular. When legal authorities welcome
opportunities for dialogue, that behavior is a signal to the public that the
authority is behaving fairly.

The bottom line is this: members of the public want to believe that the
authority they are dealing with—Ilet’s say a police officer—believes that
they matter. And the public makes this assessment by evaluating how the
police officer treats them. The nature and quality of this treatment conveys
the officer’s view of their social standing and status. A person in good
standing within the community should receive respectful and fair treatment.
This includes respect for their rights, respect for them as a person, and
acknowledgment of their right to come before legal authorities and have
their needs and concerns taken seriously.

This dynamic is inherently relational, not instrumental. If the dynamic

were primarily instrumental then the actors would care most about
outcomes and individual maximization of utility, but the research is clear



that most people don’t think about fairness in these terms. We see from the
research that legitimacy-based compliance centers on how people view
themselves instead of on eventual outcomes that will benefit them. That is,
people’s perceptions of the fairness of legal authorities are tied up with how
they manage their identities. People tend to seek a favorable social identity
within the groups to which they belong, whether that group is a workplace
group (law professors), a racial group (African Americans), or a gender
group (women). People want to be thought of highly within any group they
belong to. They also want the groups to which they belong to have a
favorable social status vis-a-vis other groups. Our deep interest in social
identity undergirds the reasons why people so deeply care about procedural
justice. Psychologists Allan Lind and Tom Tyler explain that procedural
justice is important to people because it provides important informational
signals that they view as relevant to their identities. For example, if a police
officer treats a person rudely during an encounter, that person will process
that treatment as information relevant to how legal authorities tend to view
both her as an individual and the group to which she belongs. The
conclusion will be a negative one.

According to this view, pride and respect are much more important
motivators of behavior than formal punishment, for loss of status can occur
without punishment. On the other hand, status enhancement can occur even
in the face of punishment. Tyler and Fagan demonstrate that the police can
enhance police legitimacy while giving a person a ticket or even arresting
him or her if they are respectful and fair to the person they are dealing
with.!! By affirming and enhancing a person’s status within society, the
police give that person something valuable—a positive sense of self and
identity—that is more important to them than whether the outcome of the
interaction is personally beneficial, such as whether or not the person
receives a ticket.

These findings have clear policy implications. They suggest that policing
is more effective when every implemented policy and practice is evaluated
not only in terms of its crime-control utility, but also in terms of its
perceived fairness. Procedural justice theory teaches us that every encounter
with the public is a teachable moment, and police departments and officers
should ask what they are teaching the public about the police in each



interaction. In other words, legitimacy is something that is earned, much
like any form of capital is accrued, and the consent of the governed is
earned through experiences with the police that are imbued with dignity,
respect, and fairness. When police generate good feelings in their everyday
contacts, people are motivated to help them fight crime.'> A focus on the
public and public concerns has advantages for the police because it leads to
a more cooperative relationship between the police and the community,
something envisioned in early discussions of community policing but often
lacking in police-citizen relationships today.

Clearly, focusing on public trust and confidence in the context of policing
is not inconsistent with a police agency’s commitments to other goals,
including crime reduction. Indeed, building police legitimacy can be a
different and, studies suggest, equally or even more effective way to
manage crime. Recent research reviews make clear both that aggressive,
force-based policing is at best minimally useful as a crime management
strategy > and that such an approach does not build trust and confidence in
the police. Studies similarly suggest that building trust in the police, the
courts, and the law is as effective or even more effective as a long-term
crime-control approach.'* When people have greater trust in the police, they
are more likely both to obey the law and to cooperate with the police and
engage with them.'™ Legitimacy facilitates crime control both directly,
because it lowers people’s likelihood of committing crimes, and indirectly,
because it increases public cooperation, which allows the police to solve
more crimes.

We think this approach provides a new perspective on issues that have
created ongoing controversy between citizens and police, including racial
profiling, broken-windows policing, aggressive street stops, and police use
of force.'® In each case, the public perception of—and reaction to—what
the police are doing, apart from the impact on crime statistics of the police
actions themselves, is central to the conversation we are not currently
having about the role of police in society. In today’s media climate and in a
world in which seemingly every encounter with the police is recorded by
someone, it is inevitable that public perceptions become increasingly
important. This reality makes essential the requirement that police reflect in
advance upon how their actions are likely to be viewed by the public,



including both those likely to have contact with officers and those in the
community at large. The results of this reflection should shape both what
the police do and, perhaps more important, how they do it. In particular,
when the police have reasons for taking action that will impact peoples’
lives, they should do so in ways that the public will experience as fair.

Legitimacy-based policing is also valuable because it facilitates the
achievement of a broader set of community goals. One is to provide a
framework for reshaping police forces to help address the challenges
currently facing American cities. Those challenges involve addressing
issues of economic development and include high-quality education,
adequate municipal services, and support for new and small businesses. As
crime has ebbed, the need for a large and insular police force has declined,
providing an opportunity to rethink the structure of police forces. Promoting
legitimacy is first a path to building the type of cooperation with the public
that allows for the co-policing of communities to maintain social order.
Working closely with the community will allow police officers to more
efficiently maintain the gains in crime control that have already been
achieved, freeing up scarce public resources to meet other challenges. For
example, resources that are currently being used to support the police can
be used to support economic development in the community. This is
another way of thinking about good policing.

Good policing, rightful policing, is not the only important result of law
enforcement authorities and other representatives of government treating
people with dignity and fairness, although that goal certainly is a worthy
one. Another result is healthy and democratic communities.'” Amy
Gutmann, president of the University of Pennsylvania, trenchantly
observes, “We earn each other’s respect as citizens in some very basic
ways. We show ourselves capable of abiding by the results of fair
procedures, honoring the rights of others, and supporting the passage of
laws and public policies that we can justify to one another.”'®

Policing in ways that the public recognizes as legitimate is one of the
many ways that legal authorities build and replicate strong government.

Gutmann’s observation is critical, because it makes clear that public
safety is not the sole goal of policing. One of us had the honor of serving on
President Obama’s Task Force on 21st Century Policing. The



recommendations in the task force’s report were informed by some of the
ideas expressed in this chapter; indeed, the report’s key pillar is the building
of public trust and legitimacy by policing. In the section devoted to
community policing, the report notes that “public safety is not self-
justifying.” Focusing upon that idea, we argue here that legitimate policing
must devote attention not only to public safety but also to public security.'”
While police professionals typically emphasize public safety primarily in
terms of limiting the amount of crime citizens experience, too often these
professionals glide over the fact that the public also desires security from
government repression and violence. Public security and public safety,
achieved through state-sanctioned lawful police behavior, are
interdependent; each can enhance the other when policing is done the right
way consistent with procedural justice. The path to public security
emphasizes the centrality of law to the police officer’s task. The police
officer must not only carry out his or her duties lawfully but also understand
that he or she is a legal authority who conveys critical information to
members of the public about their role and status as citizens.

Thus, in terms of the police role in helping people to understand their
own identities within the groups they belong to and the status of their
groups vis-a-vis other groups, Bradford, Murphy, and Jackson offer a
compelling metaphor: police officers as “mirrors.” Their argument is quite
straightforward. Fair treatment by the police increases a person’s
identification with national identity, while poor treatment undermines it.%°
Legitimate policing makes people safer and more secure and confirms their
citizenship in their communities. While we may have framed the issue
somewhat differently here than it has been framed in the past, the idea is
that legitimacy must be central to the self-conception of police. During his
early efforts to organize the police in London, Robert Peel famously talked
about “policing by consent” and argued for the virtues of public support for
police activities.’! This theme has been a part of policing ever since. It was
particularly prominent in America during the twentieth century, when
community policing policies were developed.??

We hope we have made clear that models of policing for the twenty-first
century should be based upon the recognition that “you cannot arrest your

way out of crime.”?? Crime control is dependent upon economic and social



development. And a trusted police force is central to providing the
background of reassurance that encourages people to join together to
revitalize their communities socially and economically by motivating
people to work in them, shop in them, go out for entertainment in them, and
otherwise actively participate in community life.’* Fear of crime
undermined communities in an earlier era, but today the police can help
build communities by projecting safety and reassurance. And as key figures
in government, police help people to understand their role as citizens in a
healthy democracy.

To achieve these gains police officers need to be trained to recognize the
importance of fair treatment; they must be taught skills and tactics to
achieve the goal of strengthening public trust. Police training can enable
commanders to identify policies that build trust and help officers on the
street know how to conduct themselves in ways that achieve the same goal.
This training benefits officers as well as the public. Better-trained officers
steeped in tactics for de-escalating conflict and building trust are less likely
to encounter resistance and hostility on the street, less likely to need to
resort to the use of force, and therefore more likely to be safe.

When we adopt policies consistent with the theories we have laid out
here, it is critical to understand that our mechanisms for evaluation must
include how the public experiences these policies in addition to their impact
on crime. For example, being repeatedly stopped by the police on the street
or in a car leads people to question law enforcement policies regardless of
how fairly the police officers involved are acting.?®> Again, the point is that
when policies and practices are being evaluated, the evaluation should
include not only a consideration of the immediate impact of a policy on
crime, but also an analysis of the impact of that same policy on trust in the
police with its long-term impact on crime and the community as a whole.

Understanding the impact of law enforcement policies has become a
critical issue in recent years because the police have increasingly sought to
prevent crime through proactive policing. Proactive policing involves
efforts to deal with future crime by searching for guns and drugs with
community participation, as well as communicating the risks involved in
criminal activity, with a view toward lowering the rate of subsequent
misconduct.



This approach necessarily brings the police into more frequent contact
with the public, either through broken-windows approaches that focus on
arrests for minor crimes or broad stop-and-search practices aimed at illegal
drugs and guns. Research findings suggest that a long-term consequence of
these broader proactive police practices has been to undermine trust and
build hostility toward the police.?® This is especially true when the police
engage in widespread stops of innocent people. Additionally, arrest for
minor crimes brings more people into contact with the criminal justice
system, especially those who are young, which has the effect of
undermining police legitimacy.?” It can cause psychological harm and
inflict indignity upon suspects who are treated in a humiliating or
demeaning way.”®

The nature of police contact with young people is particularly important
because young people are more likely than other groups to be involved in
offending behavior and in groups.”” Research on adolescent development
shows that young people lack the cognitive and emotion-management skills
needed to make good judgments about rule-breaking.>* When young people
have contact with criminal justice authorities, such as the police, the courts,
and the prison system, the likelihood of positive development among the
young goes down, and the probability of future criminal conduct goes up.3!
But that negative impact is greatly diminished when police are sensitive to
the fairness of their decision-making and the quality of their interpersonal
treatment.

Beyond juveniles, there are several other groups about which the police
should be especially mindful. One is the general population of high-crime
neighborhoods. A key finding of recent research on crime is that even in
high-crime areas most violent crime is the work of only a small proportion
of the people, who are identifiable through techniques such as network
analysis.3? This means that in any area there is a large group of residents
whose cooperation can be engaged through trust-building strategies, while a
small group of violent offenders is managed through surveillance and
sanctioning. In such situations, targeted strategies against violence are the
most productive. Police activity can lower the rate of particular crimes in
targeted neighborhoods in the short term.>>



The other smaller group of concern is that of persistent violent offenders.
If the police have the trust of most of the people in the community, they can
concentrate their resources to respond to the behavior of those who are
multiple offenders of violent crime. However, it should not be assumed that
only the threat or the use of force matters. Recent studies by Tracey Meares,
Andrew Papachristos, and Jeffrey Fagan show that even those with a history
of violence respond favorably to trust-building strategies based on
respectful treatment.>*

Finally efforts to change the culture of policing need to focus on
addressing police officers’ job-related concerns.®®> Two such concerns are
safety and health. Policing can be, of course, a dangerous, life-threatening
job and not only on the street. The stress of policing leads to high levels of
suicide, alcoholism, divorce, and physical and mental health maladies.3®
The risk of being shot may be low, but, unfortunately, it is not the only
danger that policing poses even though it may be the most visible and
salient. The daily task of policing under sometimes hostile conditions
promotes stress, which has broad negative consequences for the lives of
officers and their loved ones.>”

Interviews with police officers suggest that police officers want from
their commanders the same sort of fairness that the public wants from
them.3® And, like members of the public, officers often feel that they do not
receive their due even in their own station houses. Hence, it is also
important to rethink the organization of police forces to give field officers
more opportunities to express their views, better explanations of the goals
of department policies, more transparent procedures for discipline and
promotion, and, in general, more respectful treatment.3® Procedural justice
is beneficial at three levels: within the organization, where it promotes
better on-the-job performance; in the life of the officer, who is safer and
healthier; and in the community, where a style of policing that is more
cooperative is less likely to create anger and lead to conflict.

All the same, public policy should be evidence-informed, especially
regarding policing. Evidence-informed criminology provides a research
platform for evaluating policies and practices related to crime and to
policing. Policing should be informed by empirical studies that tell us what
can work. Such studies should have a broader focus than just the crime rate.



We also have to study what shapes legitimacy. Community trust and
confidence metrics also need to be collected on a systematic basis. If this
were commonly done, it would be possible to benchmark police
performance against public views and not just in terms of crime rate
statistics.

We have offered a few examples of specific approaches agencies can take
in service of the vision we offer here, but we want to be clear: we are not
suggesting that agencies simply adopt a set of new strategies. Instead,
agencies must commit to a new mission statement—one that makes all
citizens feel counted as members of the polity. While many changes that
follow from what we suggest here are not especially expensive to adopt,
that doesn’t mean that it will be easy for agencies to make them. Decades of
choices that reinforce differences in treatment between groups are difficult
to undo. Old practices and attitudes will not disappear overnight because
people often are committed to doing the same things that they have always
done. But the path is clear if steep, and the cost of not taking the right step
forward is just too high to countenance.
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The Prosecution of Black Men

ANGELA J. DAVIS

THE CRIMINAL JUSTICE SYSTEM polices black men at every step of the
process. Police officers stop, question, search, and arrest black men.
Prosecutors bring charges. Judges decide whether they will be held in jail or
serve a prison sentence. Many other officials (probation and parole officers,
prison officials, and legislators) make decisions that impact the lives of
black men in fundamental and often devastating ways. Although all of these
officials play a significant role in the process, prosecutors are the most
powerful, and their decisions have the greatest and most lasting impact.

Most people understandably see police officers as the most powerful
officials in the system. Cops appear to be omnipresent and omnipotent.
They seem to be everywhere, and they appear to have the power to do
whatever they want—especially in black neighborhoods. Police officers
have almost limitless discretion, and they use it frequently and in ways that
disproportionately affect black men. The power to stop, search, and even
arrest is totally discretionary and the evidence of police officers using that

power disproportionately against black men is overwhelming.!

However, the reality is that prosecutors are the most powerful officials in
the criminal justice system, bar none. Police officers have the power to
arrest and bring individuals to the courthouse door. But prosecutors decide
whether they enter the door and what happens to them if and when they do.
Through their charging and plea bargaining powers, prosecutors control the
criminal justice system and frequently predetermine the outcome of
criminal cases. Police power receives more attention than prosecutorial
power because police officers are in the public eye and much of what they
do is in public space. Prosecutors, on the other hand, make the most



important decisions in the criminal process—whether to charge and offer a
plea bargain and what the charge and plea offer should be. They make these
decisions behind closed doors and are not required to justify or explain their
choices to anyone. The consequences can be life-changing for everyone
involved—criminal defendants, crime victims, and the families of both.

The Charging and Plea Bargaining Powers

The decision to charge a person is totally discretionary and is made solely
by the prosecutor. Police officers have the discretion to arrest a person if
they have probable cause to believe that person has committed a crime.
They may then make a recommendation to the prosecutor about what the
charge or charges should be, but the prosecutor makes the ultimate decision.
The prosecutor may decide to charge the person with the crime
recommended by the police officer or with a more or less serious crime. Or
the prosecutor may decline prosecution altogether. This decision is made
behind closed doors and the prosecutor is not required to explain or justify
his or her decision.

There are certainly legitimate reasons for a prosecutor to decline to
prosecute a case. The American Bar Association has established “standards
for the prosecution function” which serve as guidelines for prosecutors as
they perform their various functions.”? The standards list a number of factors
that prosecutors should consider as they are deciding whether to charge an
individual with a crime. These factors include the seriousness of the
offense, the interest of the victim in prosecution, and the likelihood of
conviction.> However, because the prosecutor is not required to consider
these factors or provide a reason for declining to prosecute, the potential for
abuse is great.

There also may be sound reasons for a prosecutor to charge an individual
with a different or more or less serious offense than the one recommended.
Police officers usually are not trained lawyers with comprehensive
knowledge of the criminal laws, so they make mistakes. Or it may be that
the prosecutor decides to charge a person with a less serious offense than
recommended because that person is a first offender, or with a more serious



offense because the individual is a repeat offender or because the prosecutor
is aware of evidence of additional or more serious crimes.

For example, if a police officer arrests a person for possession of a large
quantity of cocaine, the prosecutor has many choices. She might decline
prosecution altogether. If she decides to bring charges, she might charge the
defendant with possession with intent to distribute—a serious felony
offense with a harsh penalty and a mandatory minimum sentence. However,
she also has the option of charging the defendant with simple possession of
cocaine—a misdemeanor with no mandatory sentence. These options have
dramatically different consequences for the defendant. The difference
between a misdemeanor and a felony could be the difference between
freedom and imprisonment, a job and unemployment, housing and
homelessness, the ability to vote and disenfranchisement. There may be
appropriate reasons for making one choice over the other—a first offender
gets a break while a repeat offender does not, for example. But because
prosecutors are not required to justify their decisions, they often make these
decisions arbitrarily or for the wrong reasons. And sometimes these choices
produce unwarranted disparities—differences in treatment that often appear
to be based on class or race.

Prosecutors also control the plea bargaining process. Plea bargaining
involves prosecutors making deals with defendants, permitting them to
plead guilty to a less serious charge. The defendant may be charged with
several offenses. If the defendant pleads guilty to one (or more) of the
charges, the prosecutor agrees to dismiss the remaining charges. In theory,
plea bargains offer benefits to both sides. The prosecutor gets a guaranteed
conviction without the risk of a jury finding the defendant not guilty and
saves her the time and resources that would otherwise be devoted to a trial.
Trials sometimes last days or even weeks. Guilty plea hearings are usually
over in a matter of minutes. Guilty pleas also offer benefits to the
defendant. If the defendant is charged with numerous offenses and is
convicted of all charges after a trial, the judge has the option of sentencing
him to time in prison for all of the charges. But if the defendant pleads
guilty to one offense and the rest of the charges are dismissed, he only faces
time on that one charge. The prosecutor gets fewer convictions but avoids
the possibility of losing altogether. The defendant gives up the right to a



trial and the possibility that he will be found not guilty of everything, but he
also avoids the possibility of being convicted of everything.

In theory, plea bargaining sounds like a fair practice that benefits all
involved. In practice, it is frequently an unfair and one-sided process. Like
the charging decision, the decision to offer a plea bargain is controlled
entirely by the prosecutor. A prosecutor is not required to offer a plea
bargain to a defendant, nor is he required to justify his decision. The
defense attorney may of course ask for a plea bargain and even suggest the
terms, but the final decision rests with the prosecutor. Judges may not order
the prosecutor to offer a deal and are usually not involved with the
bargaining process at all.

Defendants frequently feel pressured to plead guilty when facing an
overwhelming number of charges, each of which may carry a long prison
term and/or a mandatory minimum sentence. Going to trial is risky business
because no one ever knows what a judge or jury may decide, regardless of
the strength or weakness of the evidence. So a defendant facing a possible
life sentence might plead guilty to a charge that carries a maximum of
fifteen years—even if he is not guilty.*

Prosecutors need only meet the low standard of probable cause (more
likely than not) to bring charges against the defendant. This standard is
much lower and much easier to meet than the proof beyond a reasonable
doubt that the prosecutor must establish to get a conviction at a trial. So
frequently prosecutors will bring charges that they know they cannot prove
beyond a reasonable doubt, just to give themselves leverage in the plea
bargaining process. Frightened by a long list of serious charges, defendants
represented by overworked court-appointed attorneys with few or no
resources to investigate cases may plead guilty in cases where they may
very well have prevailed at trial, simply because their lawyers do not have
the time or resources to mount either an investigation that might reveal the
weaknesses in the government’s case and/or a viable defense. And
prosecutors often increase the pressure by putting deadlines on plea
bargains, requiring the defendant to accept or reject the plea by a certain
time or the offer “expires.” This puts defense attorneys in the untenable
(and unethical) position of advising their clients about whether to accept an



offer before they have had the opportunity to investigate the case and
establish whether there is a viable defense.

The plea bargaining process is neither balanced nor fair, but it goes on in
courtrooms across the country every day. Judges, prosecutors, and defense
attorneys with overwhelming caseloads facilitate a system that masquerades
as justice. And guilty pleas are very much the norm. Very few individuals
exercise their constitutional right to a jury trial. In fact, 95 percent of all
criminal cases are resolved with a guilty plea.”

So the prosecutor’s total control over the charging and plea bargaining
stages of the process gives her more control over the criminal justice system
than any other official. When one considers the fact that 95 percent of all
criminal cases result in a guilty plea, it is not a stretch to say that
prosecutors not only control the process but come close to predetermining
the outcome of most criminal cases. This is especially true with offenses
that carry mandatory minimum sentences requiring the judge to impose a
certain number of years, regardless of the circumstances of the case or the
defendant’s criminal history.

The Impact of Prosecutorial Decisions on Black Men

There are tremendous racial disparities in the criminal justice system at
every step of the process, from arrest to sentencing and beyond. Over 60
percent of people in prison are people of color, and on any given day one in
ten black men in their thirties are in prison or jail in the United States.®
Police officers engage in racial profiling, and black men are the
overwhelming majority of their targets.” Cops stop and search black men at
higher rates than their similarly situated white counterparts, and
unfortunately the law permits them to engage in this insidious behavior.
Cops are permitted to forcibly stop an individual if they have what’s
called “reasonable suspicion” to believe that the person is engaged in or
about to engage in criminal behavior.?2 The “reasonable suspicion” standard
is very easy to meet. For example, if a black man is running in a so-called
“high-crime” area, that otherwise innocent behavior may be sufficient to
permit a police officer to stop and question him or maybe even frisk him for
weapons.” If a black man is driving his car and changes lanes without



signaling, a police officer has the legal right to stop him. Once stopped, the
officer can peer into the car, ask for consent to search, and engage in all
kinds of behaviors that can lead to conflict and, as recent events have
shown, even death. When cops engage in this type of racial profiling—
stopping and searching black men at much higher rates than whites—
unwarranted racial disparities throughout the process are the inevitable
result. If they are only stopping black men—or stopping them at much
higher rates—they will inevitably arrest them at higher rates, even if whites
are engaging in the very same behaviors.

Prosecutors also engage in behaviors that contribute to and exacerbate
the unwarranted racial disparities in the criminal justice system. And
because the prosecutorial decisions drive the entire system, the impact on
black men can be particularly severe. From charging and plea bargaining to
recommending sentences, prosecutors make decisions that result in black
men being treated worse than their similarly situated white counterparts—
both as criminal defendants and as victims of crime.

As Criminal Defendants

Like police officers, prosecutors exercise discretion in ways that produce
unwarranted and unjustifiable racial disparities, especially when making
charging and plea bargaining decisions. If a prosecutor charges a black man
more harshly than a white man who is alleged to have committed the same
offense and is similarly situated in every other way (same criminal record,
etc.), then the prosecutor is creating an indefensible racial disparity.
Unfortunately the law provides no meaningful remedy for victims of this
kind of racial discrimination.

In 1992, an African American man named Christopher Armstrong was
charged in federal court in Los Angeles with distribution of crack cocaine,
several firearms offenses, and other felonies. Armstrong’s lawyer was an
attorney in a public defender office that had been keeping track of the
number of African Americans who had been charged with these types of
offenses in federal court. They noticed that it appeared that all African
Americans charged with these offenses were charged in federal court while
white defendants charged with the same offenses were charged in state
court. The significance of this difference cannot be overstated. Federal



crack charges carried much higher sentences than similar charges in state
court. In addition, the federal cases were subjected to the harsh federal
sentencing guidelines and mandatory minimum prison terms that required
judges to mete out extremely harsh and lengthy sentences. In contrast, the
sentences in state court were not as harsh and judges had at least some
discretion and the power to be more lenient in appropriate cases.

Based on their anecdotal evidence, Armstrong’s lawyers believed that the
prosecutors were engaging in selective prosecution—pursuing harsher
charges against African Americans based solely on their race. The Supreme
Court had ruled that this practice violated the Constitution but only if the
prosecutors intentionally or purposefully discriminated against a defendant
because of his race.'” The public defenders knew that they would need
strong evidence to prove their suspicions. So they filed a motion requesting
that the prosecutors provide their criteria for deciding whether to bring
charges in federal court and the number and racial identity of all defendants
charged with crack offenses in both federal court and state court. The
prosecutors opposed the motion without giving a reason why they did not
want to provide the information. The case made its way to the United States
Supreme Court, and the highest court in the land sided with the prosecutors,
ruling that in order to get this information, the defendant had to prove that
similarly situated white defendants could have been charged, but were not'!
—a virtually impossible task. In fact, if a defendant had such information,
he most likely would be able to prove that the prosecutors had engaged in
unconstitutional selective prosecution. In other words, the Court appeared
to be requiring the defendant to produce the very evidence that he was
asking the prosecutor to turn over.

Mr. Armstrong’s case was not the first in which the Supreme Court
considered the racial impact of prosecutorial decisions. Warren McCleskey,
an African American man, was convicted of the murder of a police officer
in Georgia in 1978 and was sentenced to death. In his appeal to the United
States Supreme Court, he argued that the Georgia prosecutor discriminated
against him based on his race. Specifically, he argued that the prosecutor
sought the death penalty in his case because he was a black man charged
with the murder of a white man. In support of his argument in the lower
court, he presented a sophisticated statistical study conducted by a law



professor named David Baldus. The “Baldus Study” examined over two
thousand murder cases in the state of Georgia during the 1970s. One of its
major findings was that defendants charged with murdering white victims
were 4.3 times more likely to receive the death penalty than those charged
with murdering black victims. Mr. McCleskey argued that the prosecutor
discriminated against him in violation of the Equal Protection Clause of the
Fourteenth Amendment of the Constitution.!?

The Court rejected Mr. McCleskey’s argument. In a 5—4 decision, the
Court held that Mr. McCleskey had to prove that the prosecutor
intentionally discriminated against him because of his race and that the
Baldus study only demonstrated the racial impact of the prosecutor’s
decision.'® This holding was consistent with the Court’s previous rulings
that individuals claiming racial discrimination had to prove discriminatory
intent rather than simply proving that a particular practice had a
discriminatory impact. Of course Mr. McCleskey most likely would never
be able to prove that the prosecutor sought the death penalty in his case
because he was black. Prosecutors are not required to state their reasons for
seeking the death penalty or even for bringing charges. And even if there
were such a requirement, it is doubtful that any prosecutor would admit
such motives.

In fact, it is likely that many prosecutors who make these decisions do so
because of unconscious racism. Professor Charles Lawrence defines
unconscious racism as the ideas, attitudes, and beliefs developed in
American historical and cultural heritage that cause Americans
unconsciously to attach significance to an individual’s race and which
induce negative feelings and opinions about nonwhites.'* Unconscious
racism is a type of implicit bias—the more general term used to describe the
unconscious biases of people of all races which cause us to harbor certain
views about others based on all kinds of characteristics, including race,
ethnicity, gender, and physical appearance. These subconscious views are
developed over a lifetime as a result of exposure to stereotypes in the
media, our environment, and life experiences.'> No one is immune from
implicit bias or unconscious racism, and these subconscious views may
cause individuals to act in ways that result in great harm to others. This is
especially true for criminal justice officials—judges, defense attorneys,



parole and probation officers, and prosecutors—whose decisions can have a
life-changing impact on the lives of others.

A prosecutor’s unconscious racial biases may affect her charging and
plea bargaining decisions in ways that may produce unwarranted and
unjustifiable racial disparities and unfair treatment of black men—both as
defendants and victims of crime. For example, suppose a prosecutor is
considering the prosecution of two similar cases. One involves an eighteen-
year-old white college student named Todd arrested for selling small
amounts of cocaine in his college dorm. The other is Jamal, an eighteen-
year-old African American high school dropout, arrested for selling small
amounts of cocaine on the streets of his neighborhood. Neither Todd nor
Jamal has any prior criminal convictions, but Jamal has been arrested
numerous times for minor offenses, all of which were dismissed. The
prosecutor has numerous options. She might charge either or both with
possession of cocaine—a misdemeanor with a maximum one-year sentence.
She might also charge either or both with either possession with intent to
distribute cocaine or distribution of cocaine—both felonies that carry
mandatory minimum sentences and many years in prison. The prosecutor
also has the option of dismissing either or both cases.

A white prosecutor may very well empathize with Todd the college
student—perhaps seeing himself and remembering his own “youthful
indiscretions.” Understanding the consequences of a felony conviction for
someone with a promising future, the prosecutor might be more inclined to
be lenient with Todd than with Jamal, whose prospects as a high school
dropout are already bleak. Perhaps the prosecutor will justify harsher
treatment of Jamal because of his arrest record, although the chances that
Jamal was a victim of unlawful racial profiling are high, especially since he
was not charged with a crime after any of his prior arrests. Other factors
might come into play as well. Suppose both young men were also addicted
to cocaine and were selling to support their drug habits. It is more likely
that Todd will be able to afford a drug treatment program and have an
attorney who will advocate on his behalf for an alternative to incarceration,
while Jamal would most likely be represented by an overworked public
defender and have no resources to pursue an alternative result. A prosecutor
might very well agree to dismiss Todd’s case upon the successful



completion of a drug program while going forward with Jamal’s case—
even though Todd committed the same crime. Thus, implicit bias as well as
race-neutral factors with unintended racial consequences may all play a role
in the prosecutor’s decision to prosecute Jamal more harshly than Todd. The
result is a difference in treatment with the black man being treated worse
for no justifiable reason.

Despite the disparity in treatment, Jamal has no legal remedy. After the
Supreme Court decisions in Armstrong, McCleskey, and other cases that
addressed selective prosecution, Jamal would have to prove that the
prosecutor intended to prosecute him because he is black—an impossible
task and perhaps not even true. Nonetheless, implicit bias may have played
a role and the resulting inequity is unfair.

The hypothetical example of Todd and Jamal illustrates a phenomenon
that occurs in prosecutor offices and courthouses across the country every
day. One high-profile example of race-based selective prosecution was the
prosecution of the so-called “Jena Six” in Jena, Louisiana, in 2006. The
incident that ultimately led to the prosecution of six African American
students in Jena happened on September 1, 2006, at Jena High School.
Although black and white students attended Jena High School (the school
was about 85 percent white and 15 percent black at that time), they did not
usually interact with each other socially. In fact, many of the white students
had a practice of gathering under a very large tree on the school grounds,
and the black students gathered in a different area near the auditorium. On
August 31, one of the black students asked the principal if he was allowed
to sit under the tree where the white students gathered, and the principal
assured him that he could. Some of the white students got wind of the
request and decided to send a different message. The following day, some
of the white students hung nooses from the tree, sending a very clear and
threatening message to the black students. The principal recommended
expulsion for the white students who had committed the racist act, but his
decision was overturned by the Board of Education and the school
superintendent, who called the act “an adolescent prank.”'® The principal
then imposed in-school detention for the white students, but the black
students and their parents considered this punishment inadequate. The black



students organized a peaceful protest that involved gathering and standing
silently under the tree.

The principal of the school called a school assembly and for some reason
invited the local prosecutor, Reed Walters, to speak at the assembly. Walters
delivered a threatening and frightening message to the students, and the
black students believed that he was speaking to them. Walters said, “I can
be your friend or your worst enemy.” And while holding a pen in the air, he
added, “I can make your lives disappear with the stroke of a pen.” Walters
ultimately tried to make good on that threat.

In the ensuing weeks, there was a series of confrontations and fights
between black and white students, and there were stark differences in how
the prosecutor handled these cases. The black students were consistently
treated more harshly than white students who were alleged to have
committed similar and sometimes much more serious offenses. On one
occasion, when a black student named Robert Bailey (who would
eventually become one of the Jena Six) attempted to attend a party, he was
allegedly attacked by a white student. The white student was charged with
misdemeanor simple assault and received probation instead of jail time.
One of the most shocking of Walters’s prosecutorial decisions was his
response to an incident that occurred the very next day. On that day, Bailey
and some of his friends entered a grocery store and were approached by a
white man carrying a sawed-off shotgun. Bailey and his friends disarmed
the man in self-defense. Walters actually charged Bailey and his friends
with robbery and theft for taking the gun; the white man who brandished
the shotgun was not charged with anything.

The incident that led to the prosecution of the Jena Six was a fight at the
school involving a number of students. A white student named Justin
Barker was attacked and knocked unconscious. He was taken to the
emergency room, treated for a concussion, cuts, and bruises, and released
the same day. Later that night, he attended a school function.

Despite the fact that Barker was immediately released from the hospital,
Walters charged six black students with extremely serious felonies,
including conspiracy to commit second-degree murder, attempted second-
degree murder, and assault with a dangerous weapon. They were not
carrying or using weapons during the fight, but Walters later argued to the



jury that Mychal Bell kicked Barker and that the tennis shoes he was
wearing were weapons! In addition, Walters chose to charge five of the
students as adults—a discretionary decision that meant they would end up
in an adult prison for many years if convicted.

Mychal Bell (who was charged as an adult) went to trial first and was
convicted. An all-white jury found him guilty of aggravated second-degree
battery and conspiracy to commit aggravated second-degree battery. The
trial judge vacated the conspiracy conviction on the ground that Bell should
have been tried as a juvenile. The battery conviction was overturned on
appeal on the same ground and the case was sent to juvenile court for
retrial. At this point Bell had been in jail for ten months on a $90,000 bond.
The judge reduced the bond to $45,000 and he was released pending trial.
Bell ultimately pled guilty to battery and was committed to a juvenile
facility for eighteen months. The remaining five defendants ultimately pled
“no contest” to the reduced charge of simple battery (a misdemeanor) and
were sentenced to a $50 fine and seven days of unsupervised probation.

The incidents at Jena High School and the subsequent racially
discriminatory treatment of the Jena Six inspired nationwide protests. On
September 20, 2007, close to twenty thousand people from around the
nation came to Jena to participate in one of the largest civil rights marches
in history. Civil rights leaders Al Sharpton and Jesse Jackson attended, as
did artists and civic leaders from all over the country. The NAACP, the
Southern Poverty Law Center, and other organizations lent their support to
the Jena Six. There were calls for a federal investigation and numerous
online petitions calling for various actions against Reed Walters.
Congressman John Conyers even held a congressional hearing with the goal
of pressuring the Justice Department to take some kind of action. Other
members of the Congressional Black Caucus asked the governor of
Louisiana to pardon the Jena Six.

Despite the clear evidence that Reed Walters singled out black students
for much harsher treatment than whites (even though both white and black
students were involved in fights and other criminal behavior), there was no
claim of race-based selective prosecution. Even if the lawyers for the Jena
Six had brought such a claim, it likely would have failed because of the
prevailing case law. Walters’s decisions were unfair and racially



discriminatory, but not illegal. Despite a national march with twenty
thousand people, numerous petitions, and a congressional hearing, there
was no justice for the Jena Six. Just as significantly, the prosecutor suffered
no consequences. He was reelected, winning a fourth term after running
unopposed.

As Victims of Crime

The dominant narrative of young black men in the criminal justice system
portrays them as criminal defendants—perpetrators of crime who are
disproportionately represented at every stage of the criminal process. But
very little attention is paid to the fact that black men are also
disproportionately victims of crime. The Centers for Disease Control and
Prevention reports that homicide is the leading cause of death for young
black males ages fifteen to thirty-four.!” Statistics collected by the Justice
Department between 1996 and 2007 showed that young black men were the
most likely of any demographic to be robbed every year and the most likely
to be victimized by violence overall in six of the eleven years.'
Unfortunately, black men are treated no better as victims than they are as
defendants.

Prosecutors do not serve as lawyers for victims of crime. They represent
the state, which includes crime victims, criminal defendants, and all
members of the community. Although everyone has an interest in enforcing
the criminal laws, victims of crime who have suffered personal harm are
naturally more invested in the conviction and punishment of the person or
persons who harmed them. Prosecutors meet and interview victims and
prepare them for testimony before the grand jury and at trial, so they often
develop relationships of trust with victims and their families.

However, class, race, and implicit bias may influence the relationship
between prosecutors and victims of crime as well as the decisions
prosecutors make at the charging, plea bargaining, and other crucial stages
of the process. The Baldus Study from the McCleskey case discussed earlier
was as much about discrimination against black victims as black
defendants. The study concluded that the one factor that was the greatest
influence on whether prosecutors sought the death penalty was the race of
the victim. Regardless of the race of the defendant, if the victim was white,



the prosecutor was more likely to seek the death penalty.'® There have been
a number of similar studies conducted since the Baldus study and all have
reached the same result: prosecutors are more likely to seek the death
penalty in cases involving white victims.? Studies of other categories of
crime have reached the same result: cases involving black victims are not
prosecuted as zealously and the perpetrators of crimes with black victims
are not punished as harshly as those in cases involving white victims.?!

Like criminal defendants, victims of crime have very few legal options
when challenging prosecutorial decisions that produce racial disparities.
The same case law that permits these decisions that have a negative impact
on criminal defendants applies to victims. In addition, victims of crime
don’t have the legal right to sue or take other legal action against
prosecutors who make decisions that discriminate against a victim based on
his race.?? Although most states have laws that protect victims’ rights in
criminal courts, these laws give victims procedural rights such as the right
to be informed of the proceeding, to consult with the prosecutor, and to
speak at sentencing hearings. None address the issue of racial disparities.?>

Consider the hypothetical case of a prosecutor considering how to
resolve an armed robbery case. The robbery victim, Sean Jones, is walking
home from the store when someone comes up to him, points a gun at his
head, and demands that he hand over his leather jacket. Sean complies and
the robber runs off. Sean immediately calls the police and identifies the
suspect as someone he knows from the neighborhood. The suspect is
caught, arrested, and charged with one count of armed robbery. The
prosecutor sends a letter to Sean’s apartment asking him to come to the
prosecutor’s office for a witness conference and to testify before the grand
jury. After interviewing him, the prosecutor decides that Sean won’t be a
persuasive or credible witness because he uses a lot of slang, is not very
articulate, and has a criminal record that will be disclosed to the jury when
he testifies. In addition, Sean tells the prosecutor that he doesn’t really want
to testify in court. The prosecutor decides that she doesn’t want to try the
case. It would take too much time to work with Sean and prepare him to be
a good witness, and he might not show up on the trial date. Also, she knows
that most of the people who report for jury duty are middle-aged or older
white people who she believes would have a negative reaction to Sean. The



prosecutor offers a very favorable plea to the defendant which will result in
very little prison time.

Suppose the victim of the armed robbery had been a white lawyer, Bob
Smith, who was robbed of his briefcase and wallet while walking to his car
after work. Bob shows up for the witness conference wearing a suit and tie.
He is educated and articulate, and the prosecutor believes that he will do
well on the witness stand. In addition, Bob is adamant that the prosecutor
take the case to trial rather than offering the defendant a deal. Of course, the
prosecutor doesn’t have to follow the wishes of the victim, but she may
certainly take them into account. In a case with an interested victim who
will be a persuasive witness and who will not require much preparation,
most prosecutors would likely take the case to trial and seek convictions on
all of the charges.

Implicit bias and unconscious racism may have played a role in the
outcome of these two hypothetical cases. The prosecutor felt more
comfortable with the white lawyer and decided that the young black man
would not make a good witness. This may have been a reflection of her own
unconscious bias or a practical decision based on her belief that the jury
would most likely include people with their own biases, or both.

Perhaps unconscious racism did not come into play. The American Bar
Association Standards for the Prosecution Function suggest that prosecutors
should take a number of factors into account in making charging and plea
bargaining decisions. Those factors include the likelihood of conviction and
the interest of the victim in prosecution. If the prosecutor concludes that she
is more likely to get a conviction with an articulate, appealing witness who
is motivated and highly interested in cooperating, then one might conclude
that her decision was an appropriate one, uninfluenced by class or race.

Regardless of the reasons for the decision, the result is the same—the
harm to the black victim who appears to have been undervalued as
compared to his similarly situated white counterpart. Even if race did not
play a role in the prosecutor’s decision-making process, there is still a racial
impact. Race-neutral decisions can produce racially disparate results.

These hypothetical examples accurately portray how many prosecutors
make these decisions, but there are plenty of well-known examples of the
undervaluing of the lives of black men who are victims of crime. There



have been numerous killings of unarmed black men by white police
officers, and in recent years these killings have provoked outrage,
nationwide protests, and an ongoing movement called Black Lives Matter.
Michael Brown, an unarmed eighteen-year-old black man, was killed by a
white police officer in Ferguson, Missouri, on August 9, 2014. Police
officers left his body lying in the street for four hours. Darren Wilson, the
white police officer who killed him, was never charged with a crime. Eric
Garner, a forty-three-year-old unarmed black man, was choked to death on
Staten Island on July 17, 2014, by a white police officer named Daniel
Pantaleo as other officers surrounded him. Pantaleo was never charged with
a crime. Tamir Rice, a twelve-year-old black boy, was playing alone with a
toy gun in Cleveland, Ohio, on November 22, 2014, when he was shot in
the chest and killed by a white police officer. The killing was captured on
videotape. The officer was not charged with a crime. These are just a few
examples of the many cases in which police officers have killed unarmed
black men with impunity.

In other cases involving police officers killing unarmed black men,
charges have been brought, but the officers rarely have been convicted.?*
The officers charged with the April 19, 2015, death of Freddie Gray in
Baltimore, Maryland, either were acquitted or had their cases dismissed.
Michael Slager was charged with murder for shooting unarmed Walter Scott
in the back in North Charleston on April 4, 2015. His trial ended in a
mistrial on December 5, 2016, because the jury was unable to reach a
unanimous decision. Slager’s retrial is scheduled for August 28, 2017.
Other cases are still pending. University of Cincinnati officer Ray Tensing
was charged with murder and manslaughter in the shooting death of Sam
DuBose on July 19, 2015. He stood trial but the jury could not agree on a
verdict and the judge declared a mistrial on November 12, 2016. The retrial
is scheduled to start on May 25, 2017. Alton Sterling was killed by police
officers in Baton Rouge, Louisiana, on July 5, 2016. The Justice
Department opened an investigation, which remains pending. Officer
Jeronimo Yanez killed Philando Castile in St. Paul, Minnesota, on July 6,
2016, and was charged with second-degree manslaughter. Videotaped
footage shows Terence Crutcher with his hands in the air when Officer
Betty Shelby shot and killed him in the middle of a road in Tulsa,



Oklahoma, on September 16, 2016. Shelby was charged with first-degree
manslaughter. The cases against Yanez and Shelby are pending.

A Shortage of Black Prosecutors

The Women Donors Network released a study on July 7, 2015, that revealed
a startling lack of diversity among elected prosecutors nationwide.
According to the study, of 2,437 elected prosecutors, 95 percent are white
and 79 percent are white men.”> Only 4 percent of all elected prosecutors
are men of color. With the exception of Virginia and Mississippi, which
have the highest concentration of black prosecutors, only 1 percent of all
elected prosecutors are African American.”®

In a press release announcing the study, the organization suggests that if
there were more prosecutors of color, there would be more racial justice in
the criminal justice system: “In the context of such skewed numbers, when
a white male prosecutor fails to secure an indictment in Ferguson and
another sends a woman of color in Indiana to prison for 20 years for
feticide, we have to ask serious questions about systemic bias.”?” The
prosecutors who failed to secure indictments against the police officers who
killed Michael Brown, Eric Garner, and Tamir Rice are all white men.

Would black men be treated more fairly at the prosecution stage of the
criminal process—as defendants and victims of crime—if there were more
black prosecutors? There have been no studies to demonstrate whether there
are more or fewer racial disparities as a result of the decision-making in the
offices of the few black elected prosecutors so there is no statistical
evidence one way or the other. The anecdotal evidence is mixed.

Former attorney general Eric Holder—the first African American
attorney general of the United States—was a very vocal advocate for
reducing racial disparities in the criminal justice system. From the time he
became attorney general in 2009 until he left office in 2015, Holder
repeatedly spoke out against unwarranted racial disparities and
implemented policies that he believed would address the problem. In 2013,
in a speech at the American Bar Association’s annual meeting, Holder said,
“[P]eople of color often face harsher punishments than their peers...Black
male offenders have received sentences nearly twenty percent longer than



those imposed on white males convicted of similar crimes. This isn’t just
unacceptable—it is shameful.””® He went on to note that he planned to
implement a number of reforms, including ordering federal prosecutors to
refrain from charging low-level drug offenders with offenses that carry
long, mandatory prison terms. By 2014, the number of federal prosecutions
in these cases was slightly lower, and federal prosecutors sought mandatory
minimum sentences in about half of drug-trafficking cases, down from two-
thirds the previous year.”® Attorney General Loretta Lynch—the first
African American woman to serve as attorney general of the United States
—continued Holder’s criminal justice reform agenda.>"

Attorney General Holder initiated an investigation of the Kkilling of
Michael Brown to determine whether federal charges should be brought
against Officer Darren Wilson. The Justice Department ultimately
concluded that there was not sufficient evidence to bring charges under the
relevant federal statute.>! However, Holder also initiated an investigation of
the Ferguson Police Department and determined that it engaged in a pattern
and practice of violating the First, Fourth, and Fourteenth amendments to
the Constitution.®> After the killing of Freddie Gray, Attorney General
Lynch ordered an investigation of the Baltimore Police Department that
resulted in similar findings.>®> The Justice Department secured consent
decrees with each city that establish plans for overhauling both police
departments.

Some point to Marilyn Mosby, the African American state’s attorney of
Baltimore, as evidence that black prosecutors are more likely to achieve
racial justice in criminal cases. When Freddie Gray died at the hands of
Baltimore police officers in April 2015, the streets of Baltimore erupted
with protests and rioting. Numerous individuals were arrested, and the
mayor imposed a curfew. On May 1, just twelve days after Freddie Gray’s
death, Mosby held a press conference in which she presented the results of
her investigation and her intention to charge six police officers with various
forms of homicide, including second-degree unintentional murder. Her
swift action sharply contrasted with that of the prosecutors in Ferguson,
Staten Island, and Cleveland—none of whom brought charges in cases that
were arguably clearer cases of homicide. Although none of the officers
were convicted, many praised Mosby for bringing charges against them.



But should Mosby’s response to the killing of Freddie Gray be the true
measure of her commitment to racial justice in the prosecution of criminal
cases in Baltimore? Baltimore’s incarceration rate is three times that of the
state of Maryland and the national average.** African Americans are over
5.6 times more likely to be arrested for marijuana possession than whites,
even though marijuana use among the races is similar.>> African Americans
make up 92 percent of all marijuana possession arrests in Baltimore—one
of the highest racial disparities in the country.3®

Mosby has not taken steps to reduce the racial disparities in Baltimore’s
criminal justice system, nor has she announced any plans to do so. She has
implemented a pilot diversion program—Aim to B’More—for first-time
nonviolent felony drug offenders. The program offers participants a chance
to get a job and expungement of their criminal record if they successfully
complete the program.3” This program could potentially reduce the number
of people going to prison, but that number is a drop in the bucket since the
program only includes first-time nonviolent drug offenders. The program
does nothing to directly address the stark racial disparities at every step of
the criminal process.

A number of well-known black prosecutors have implemented similar
diversion programs. Prince George’s County, Maryland, state’s attorney
Angela Alsobrooks; former Brooklyn, New York, district attorney Kenneth
Thompson; and former California attorney general Kamala Harris all have
promoted and implemented various types of diversion programs with the
goal of providing alternatives to incarceration and a criminal conviction for
some offenders. However, these programs are all very limited in scope, and
none directly address the racial disparity issue. These programs and other
initiatives that these and other prosecutors are starting to implement are
definitely positive steps in the right direction that will have at least a
marginal effect on reducing racial disparities because they result in fewer
African Americans going to prison, even though that number is a small
fraction of the number of incarcerated African Americans. Attorney
General Holder’s actions resulted in a slight improvement in federal cases,
but 90 percent of all criminal cases are processed in state courts, not on the

federal level.®® Without more direct and aggressive measures and



fundamental changes in charging policies on the state level, the impact of
these efforts will be minimal.

Of the few elected black prosecutors, not all are working to reduce racial
disparities or the incarceration rate. Paul Howard, the African American
district attorney for Fulton County in the Atlanta Judicial District of
Georgia since 1997, is well known for his punitive charging policies.
Howard prosecuted thirty-five African American educators (a
superintendent, teachers, and other staff) in connection with a cheating
scandal in the Atlanta public school system in 2013.3° He was criticized for
what some believed to be overcharging when he brought RICO (the
Racketeer Influenced and Corrupt Organizations Act) charges against the
educators in a sixty-five-count indictment. RICO charges are traditionally
brought against members of organized crime enterprises and drug dealers.
These educators had no criminal record and most had served in the school
system for years; the superintendent had been named National
Superintendent of the Year in 2009.%°

One judge expressed frustration with Howard’s harsh charging policies in
a case in which he charged a man with armed robbery for using an air gun
during a robbery. Because the man had three prior felony convictions, under
Georgia law the judge would have been required to sentence him to life in
prison without the possibility of parole if he had been convicted. During the
trial, the judge urged the prosecutor from Howard’s office to work out a
plea deal that would not require her to impose the harsh sentence. When no
deal was reached, the judge took the unusual step of telling the jury that if
they convicted the man of armed robbery, she would have no choice but to
sentence him to life without parole. The prosecutor objected and even filed
an emergency appeal with the Georgia Court of Appeals asking it to halt the
jury’s deliberations. The appellate court denied the prosecutor’s request and
the jury returned a verdict of guilty on the lesser offense of robbery. The
judge sentenced the defendant to ten years in prison.

A number of black prosecutors were elected in November 2016 and some
ran on themes of racial justice. Kim Foxx unseated Anita Alvarez to
become Cook County’s first black woman state’s attorney. During her
campaign, she criticized Alvarez for failing to indict the police officer
accused of the shooting death of Laquan McDonald until a judge ordered



the release of the videotape of the shooting.*! Foxx also pledged to institute
reforms to address the racial disparities in Cook County’s criminal justice
system. Aramis Ayala defeated incumbent Jeff Ashton of Florida’s Ninth
Judicial Circuit on November 8, 2016, to become Florida’s first black
elected state’s attorney. Like Foxx, Ayala pledged to address racial
disparities.*> Kimberly Gardner, who became St. Louis’s first black circuit
attorney, ran on a similar theme.*> Time will tell whether these black
prosecutors make good on their promises.

Paul Howard is just one example that demonstrates why electing more
black prosecutors will not necessarily result in a more just criminal justice
system with fewer racial disparities. Of course, unwarranted racial
disparities cannot be eliminated or even reduced by a single official in the
criminal process. The most effective strategy would be a concerted effort by
legislators, police officers, prosecutors, judges, and correctional officials.
But the problem cannot be solved without the active participation of
prosecutors who are willing to make significant changes in their charging
policies, regardless of their race. In fact, the prosecutor who arguably has
shown the most leadership in directly addressing unwarranted racial
disparities is a white man, Milwaukee County district attorney John
Chisholm.

African Americans make up only 6 percent of the population in
Wisconsin but are 37 percent of the state’s prison population.** Over half of
the African American men in Milwaukee County have served time in state
prison.*> John Chisholm was disturbed by these statistics and wanted to do
what he could to address the problem. The Prosecution and Racial Justice
Program provided him with some help.

The Prosecution and Racial Justice Program

The Prosecution and Racial Justice Program (PRJ) was a pilot program
conceptualized and implemented by the Vera Institute of Justice, a New
York—based nonprofit organization that works to improve justice systems.
PRJ was an innovative program that involved statisticians collecting and
analyzing data in prosecution offices to determine the impact of
discretionary decisions. According to the program’s website:



Vera’s Prosecution and Racial Justice Program (PRJ) enhances
prosecutorial — accountability and performance through
partnerships with prosecutors’ offices nationwide. PRJ works
collaboratively with its partners to analyze data about the
exercise and impacts of prosecutorial discretion; assists in
developing routine policies and practices that promote fairness,
efficiency and professionalism in prosecution; and provides
technical assistance to help prosecutors implement those
measures. By collaborating with prosecutors, analyzing data,
and devising solutions, PRJ works alongside prosecutors to
improve their performance and related criminal justice
outcomes.*®

The PRJ staff developed a series of performance indicators that focused on
four significant points in the prosecutorial process that involve the exercise
of discretion: initial case screening, charging, plea offers, and final
disposition. The program’s methodology revealed whether similarly
situated defendants were being treated differently based on race at each of
these steps. The goal was to help prosecutors exercise discretion in a way
that reduced the risk of racial disparity in the decision-making process.

The program started in 2005 and continued for ten years. During that ten-
year period, PRJ formed partnerships with chief prosecutors in three
jurisdictions: Mecklenburg County, North Carolina; Milwaukee County,
Wisconsin; and New York County, New York. The statistical studies
revealed racial disparities at various points in the process in all three
offices. By all accounts, John Chisholm, the Milwaukee County prosecutor,
invested the most time, energy, and resources in the program and
implemented the most significant changes in his office to address the
problem. The Vera Institute ended the Prosecution and Racial Justice
Program in 2015, but published a guide for prosecutors interested in
implementing the program.

The partnership with Milwaukee County began with Chisholm’s
predecessor, Michael McCann. McCann resigned shortly after the work
began. When Chisholm was elected in 2007, he was eager to continue
working with PRJ, and gave the PRIJ staff full access to the data necessary



to conduct the study. The results were eye-opening. The study revealed the
starkest racial disparities in the prosecution of four offenses: possession of
drug paraphernalia, prostitution, resisting or obstructing an officer, and
domestic violence.*’

Chisholm immediately took action, implementing a number of changes
and programs. One of the most significant is an early intervention program
that results in either dismissal or reduction of charges. The biggest
difference between Chisholm’s diversion program and those implemented
by most other prosecutors is that he does not limit it to low-level drug
offenders. Individuals charged with very serious violent offenses are not
eligible for the program, but according to Chisholm, these individuals only
constitute 10 to 15 percent of offenders in Milwaukee County.*® However,
individuals charged with a wide range of offenses, including felonies, may
be considered for the program. Eligibility is determined by a detailed
assessment of each defendant involving the completion of one or more
questionnaires that explore the individual’s background, habits, lifestyle,
and other relevant factors. Instead of focusing on the charge recommended
by the arresting police officer, Chisholm’s model focuses on the individual.
The diversion program involves close supervision and participation in some
kind of program that seeks to address the participant’s needs, such as drug
treatment or education programs.

As a result of Chisholm’s efforts, there has been significant progress. He
prosecutes many fewer low-level drug offenses and stopped prosecuting
possession of drug paraphernalia altogether. Chisholm drastically reduced
the number of misdemeanor prosecutions—from nine thousand to fifty-two
hundred. 4° And the number of African Americans sent to prison for drug
offenses has been cut in half since 2006.>°

Conclusion

Prosecutors make decisions that can have a grave, life-changing impact on
the lives of black men—whether they are victims of crime or charged with a
crime. These decisions are often made in ways which produce unwarranted
racial disparities between African American and white victims and
defendants. Sometimes implicit racial bias plays a role, but sometimes race-



neutral decision-making produces these disparities. Eliminating them is a
difficult and complex task, but it will not happen without the
acknowledgment that they exist and the will to implement significant
changes in prosecutorial practices.

There are very few African Americans or other people of color serving as
chief prosecutors. This disgraceful lack of diversity should be remedied,
and the increase in the number of African American chief prosecutors in the
2016 election demonstrates progress toward that goal. But more diversity
will not automatically result in fairer treatment of black men in the criminal
justice system. The solution lies in the election of prosecutors who care
about racial fairness and who are committed to making it a priority,
regardless of their race or ethnicity. Racial justice cannot be achieved
without prosecutors who are willing to significantly change their charging
policies and implement programs to reduce the number of black men in the
criminal justice system.
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The Grand Jury and Police Violence Against
Black Men

ROGER A. FAIRFAX, JR.

THE GRAND JURY is an enigmatic yet prominent feature of the administration
of criminal justice. This citizen body, with a heritage stretching back to the
twelfth century, historically has played the role of injecting popular
representation into the criminal justice system.! The grand jury traditionally
has possessed robust investigative powers and can obtain and review a wide
range of evidence in a case. However, the grand jury was designed
primarily as a shield between the power of the government and the
individual. In those jurisdictions requiring grand jury indictment, the
prosecutor may not pursue charges against the accused unless the lay
members of the grand jury find probable cause and consent to the
prosecution. This protection was meant to prevent the government from
forcing an individual to defend against meritless or baseless allegations.

Despite its theoretical power, however, the grand jury does not often
enjoy a reputation for resisting prosecutions. In fact, statistics consistently
show that grand juries very rarely turn back a prosecutor’s request to bring
a case to trial.” Because of this, the grand jury has often been described as
serving as a “rubber stamp” for the prosecutor and, as the cliché goes,
seems willing to “indict a ham sandwich.”® Although there are legitimate
disagreements about whether these characterizations of the grand jury are
deserved, it is beyond dispute that the grand jury indicts in nearly all cases
in which it is asked to do so.*

Against this backdrop, there have been recent high-profile examples of
grand juries declining to indict police officers accused of unjustified



violence against African American men.” The cases in Ferguson, Missouri,
and on Staten Island, New York, gripped the nation and left many to ponder
why the grand juries in those cases failed to indict officers who had taken
the lives of Michael Brown and Eric Garner, both unarmed black men.
These incidents led to a flurry of criticism of the grand jury as an institution
and raised the questions of whether grand juries are equipped for cases
involving police violence against African American men, and what
obstacles work to frustrate efforts to obtain indictments against law
enforcement officers in this context.® Among these are the close working
relationship between prosecutors and law enforcement, and the high respect
we have for police officers, who President Obama rightly described as “the
heroic backbone of our communities.”” This chapter explores these
questions, taking into account the role and function of the grand jury, and
the issues and realities associated with the prosecution of police violence,
particularly when the victim is an African American male.

The chapter begins with a discussion of the grand jury’s historical role in
state violence against racial minorities in this country. This history is crucial
to an understanding of the role the grand jury plays in these contemporary
cases of police violence against African American men. The chapter then
examines the challenges facing attempts to obtain grand jury indictments in
cases involving police violence against African American men. Using
selected contemporary cases as models, the chapter will identify common
themes and certain obstacles to grand jury indictment in these cases—in
particular, certain structural features of the grand jury and, most
importantly, the role of the prosecutor.

The Historical Role of the Grand Jury in the Prosecution of Violence Against African
Americans

The grand jury consists of lay jurors convened by the court, in secret, to
determine whether there is probable cause supporting the prosecutor’s
allegations against the defendant. The prosecutor utilizes the grand jury’s
subpoena power to compel witness testimony and tangible and documentary
evidence. The prosecutor also largely controls the pace and manner of
presentation of evidence to the grand jury. The grand jurors then vote on
whether probable cause exists and whether an indictment will be returned



against the defendant. In the federal system and roughly half of the states, a
grand jury indictment is required before a defendant can be forced to stand
trial on felony criminal charges.

The American grand jury has a proud history, tracing back to the colonial
grand juries that rejected Crown prosecution of American colonists accused
of violating unfair British laws. The grand jury had a prominent role in the
political development of the nation, interjecting itself in political
controversies and sometimes rejecting prosecutions under controversial
laws such as the Alien and Sedition Acts.? The grand jury was present in
cases giving shape to the regulation of industry and the rise of organized
labor during and after the Industrial Revolution, the battles over
Communism and its perceived influence in the post—-World War II era, and
the fight against public corruption in the big-city political machines of the
early twentieth century and during the Watergate era.

However, perhaps a less obvious role played by the grand jury in
American history involves the protection of the rights of African
Americans. Federal grand juries in the North sometimes resisted
prosecutions of those being prosecuted for not complying with the Fugitive
Slave Act. During Reconstruction, grand juries indicted southern state and
local officials who participated in violence against African Americans and
the deprivation of civil rights guaranteed under the Thirteenth, Fourteenth,
and Fifteenth amendments. Even when public officials and private
individuals responsible for the lynching of African Americans during the
Jim Crow era were acquitted of murder by sympathetic petit juries, it should
be remembered that, in many cases, they first had been indicted by grand
juries. Additionally, when the civil rights advances of the 1960s were being
frustrated by racial violence and jury nullification in southern states, the
U.S. Department of Justice brought federal civil rights criminal cases
against defendants who first had to be indicted by grand juries drawn from
those same communities that were unable to obtain convictions in the state

cases.”

Are There Obstacles to Grand Jury Indictments in Cases of Police Violence Against
Black Men?



Even assuming this anecdotal evidence supports the notion that the grand
jury historically has not necessarily been an impediment to protecting
African Americans from official violence, could there be cause for concern
that, in more recent times, the grand jury has frustrated efforts to hold law
enforcement officers accountable for the unjustified killings of African
American males? Although the secrecy of the grand jury makes it
somewhat difficult to know whether grand juries in these cases decline
prosecution at a rate much higher than they do for criminal cases in general,
we do know that African American males are much more likely (seven
times more likely, according to some estimates) to be the victims of police
violence than are whites in the United States.'” Recent egregious examples
of police violence against African American males have brought the issue
to the forefront of the American consciousness.

The heightened attention paid to these cases has prompted scrutiny of
how the justice system performs when law enforcement officers are accused
of unjustified killings of African American males. In particular, high-profile
cases in Ferguson, Missouri, and on Staten Island, New York, in which
grand juries declined to indict the police officers accused of killing African
American men, have brought the grand jury front and center. What follows
are brief descriptions of six recent cases that present a variety of issues
relevant to the question of whether the grand jury is equipped for such cases
and what obstacles might exist in this context.

FREDDIE GRAY

On the morning of April 12, 2015, Freddie Gray, a young African American
man, was approached by four police officers on bicycles in Baltimore,
Maryland. Gray initially fled, but when officers gave chase, he voluntarily
stopped, was arrested “without force or incident,” and was loaded into the
back of a police transport van.!! Minutes later, the van made a stop and
Gray'’s legs were placed in irons. According to prosecutors, Gray allegedly
was taken on a “rough ride,” the alleged traditional method for meting out
unofficial punishment to uncooperative suspects. This is done by placing
suspects in the back of the transport van (which has a Spartan interior with
hard metal surfaces) and taking them on a “bumpy” ride which, particularly



for those not restrained by seat belts, can cause the individual to suffer
anything from bruises and abrasions to broken bones and more serious
injuries.

By the time the van arrived at the police station, Gray was unconscious
and an ambulance was dispatched to transport him to the hospital. Gray
would undergo spinal surgery and would remain in a coma until his death
one week later. Autopsy reports determined that Gray suffered a nearly
severed spine and fractured vertebrae. The community and national
responses were immediate and intense. Protests and civil unrest gripped
Baltimore, and only days later did calm return to the streets. Perceived
gaffes and missteps in the aftermath of the incident and unrest would cost
the Baltimore police commissioner, Anthony Batts, his job, and prompt the
promising young mayor of Baltimore, Stephanie Rawlings-Blake, to
announce that she would not run for re-election.'?

Meanwhile, Marilyn Mosby, the young, recently elected Baltimore City
prosecutor, moved swiftly to investigate Gray’s death. Within three weeks
of the incident, Mosby announced that she had concluded that there was
probable cause to charge six police officers with criminal homicide and
other offenses.'® The quick and forceful announcement was embraced by
the many who felt that justice had been delayed or denied in too many other
cases involving deaths of black men at the hands of police officers.'*
However, others—particularly those in law enforcement circles—
condemned the decision as political pandering and lacking in evidentiary
support. Some even called for Mosby, who is married to the city
councilman who represented the district in which the arrest occurred, to
recuse herself and appoint an independent prosecutor.'® Just three weeks
following Mosby’s announcement, the grand jury returned indictments
against all six of the officers, with substantially the same charges originally
advanced by Mosby.'® Ultimately, none of the six officers was convicted of
the charges; after a hung jury in the trial of the first officer, three officers
were acquitted in bench trials, and the charges against the remaining two
officers and the first officer to stand trial were dropped.!”

MICHAEL BROWN



On August 9, 2014, Officer Darren Wilson, a member of the police force of
Ferguson, Missouri, a town outside St. Louis, shot and killed Michael
Brown, an eighteen-year-old unarmed African American man. There are
conflicting accounts regarding the moments leading up to the shooting,
including whether there had been a struggle between Brown and Wilson for
the officer’s weapon, and whether Brown was in a posture of retreat with
his hands up at the time of the fatal shooting. However, it is undisputed that
Brown was unarmed and a distance away from Wilson when he was fatally
shot with at least six rounds. The killing of Michael Brown prompted
protests fueled, in part, by the horrific image of Brown’s body being left in
the middle of the street for hours on a hot August afternoon.

Despite the fact that, in Missouri, the prosecutor is able to bring murder
charges without the intervention of the grand jury, St. Louis County chief
prosecutor Robert McCulloch chose to present the charges to a grand jury,
entrusting the presentation to two deputies. As the grand jury investigation
got under way, McCulloch was the target of calls for his recusal on the
grounds that he was biased in favor of law enforcement (his late father was
a police officer who had been killed in the line of duty) and, therefore,
could not be irnpalrtial.18 McCulloch resisted these calls, asserting that he
could weigh the evidence fairly.'”

Because McCulloch took the virtually unprecedented step of releasing
the grand jury transcripts, we have a rare inside view of the grand jury
process, which was atypical from the very beginning.”’ First, the
prosecution called pro-prosecution witnesses to testify before the grand jury
and attempted to discredit them, using statements attributed to them in the
media to impeach them. In addition, the government seemed to make little
or no use of forensic evidence or chain-of-custody irregularities, the
probing of which might have been helpful to the government’s case against
Wilson. Third, and most glaringly, the target of the grand jury investigation,
Darren Wilson, testified under oath, and the prosecutors declined to cross-
examine him. Finally, the prosecutors’ legal instructions to the grand jury
were both pro-defendant and arguably erroneous.’! In the end, the grand
jury declined to indict Darren Wilson for the killing of Michael Brown.??



ERIC GARNER

On July 17, 2014, a forty-three-year-old unarmed African American man
named Eric Garner was approached by plainclothes New York Police
Department (NYPD) officers Justin Damico and Daniel Pantaleo for
allegedly selling loose, untaxed cigarettes outside a store on Staten Island,
New York. Following a brief verbal exchange, the officer attempted to take
down the much larger Garner, with Officer Pantaleo placing him in a choke
hold, a maneuver prohibited under NYPD policy. After Garner was brought
to the pavement, Officer Pantaleo still applied pressure to Garner’s head
and neck area as Garner gasped that he could not breathe. During the course
of the interaction, Garner said “I can’t breathe” repeatedly before being
rendered unconscious and going into cardiac arrest. All of these events were
captured on video. The emergency medical care rendered by the ambulance
personnel was unsuccessful and Garner was pronounced dead shortly

thereafter.2>

Richmond County (Staten Island) district attorney Daniel M. Donovan Jr.
brought before the grand jury manslaughter and criminally negligent
homicide charges against Officer Daniel Pantaleo. According to reports of
witnesses before the grand jury, prosecutors seemed to challenge witness
accounts that concluded that Pantaleo had applied a choke hold, and
focused attention on Garner’s prior health ailments.’* Officer Pantaleo
testified before the grand jury and, according to reports from his attorney,
characterized his physical encounter as a wrestling takedown move and
emphasized that he did not intend to harm Garner. Pantaleo admitted he
heard Garner’s declarations that he could not breathe but insisted that he
released Garner as soon as possible.”> On December 3, 2014, it was
announced that the grand jury had declined to indict.?®

WALTER SCOTT

On April 4, 2015, in North Charleston, South Carolina, a fifty-year-old
unarmed African American man named Walter Scott was shot and killed by
Officer Michael Slager. As captured on the dashboard video camera of a
police cruiser, Scott fled on foot from a traffic stop for a broken taillight and
Slager gave chase, also on foot. After a brief and close encounter, Slager



fatally shot Scott. Although Slager reportedly initially told fellow officers
that Scott had taken his Taser prior to the shooting and that he shot him in
self-defense, a passerby with a camera phone captured on video what
actually happened. The video recording of the incident shows clearly that
Slager shot Scott in the back as he fled.?” Scott died at the scene. Slager
was indicted by a South Carolina grand jury for murder on June 8, 2015.%%
A federal grand jury later indicted Slager for federal civil rights criminal
offenses.?? The trial judge in the state case declared a mistrial when the jury
could not reach a unanimous verdict.>Y At the time of this writing, the state
was planning to retry Slager for murder.>!

TAMIR RICE

On November 22, 2014, a twelve-year-old African American boy named
Tamir Rice was playing with a toy gun in a park in Cleveland, Ohio. An
eyewitness called 911 and told the dispatcher that there was someone in the
park waving a gun, describing the person as “probably a juvenile” and the
gun as “probably fake.”3> One of the responding officers, Tim Loehmann,
exited the cruiser just feet away from Tamir and fired two rounds, one of
which struck and killed him.*? Pursuant to a petition filed under an Ohio
state procedure, a county judge reviewed the evidence in the case and
concluded that there was probable cause to believe that Officer Loehmann
committed criminal homicide.3*

It is believed that Cuyahoga County prosecutor Tim McGinty began
grand jury proceedings in the fall of 2015. In an atypical maneuver,
McGinty commissioned four separate expert reports on the question of
whether the shooting was justified. Each of the reports was made by
individuals perceived as “pro-police” based on their prior experience and
expert testimony in other cases. In addition, the expert reports, all of which
concluded that the shooting of Tamir Rice was justified, were released to
the public, as was an analysis of still photos taken from a surveillance video
of the deadly encounter.>® The attorney for the family of Tamir Rice
subsequently released contrary expert reports that the family had



commissioned,>® and repeatedly called for an independent prosecutor in the
case.’’

The grand jury ultimately followed McGinty’s recommendation against
charging Loehmann and did not return an indictment.?® It was later revealed
that the grand jurors concluded that the shooting was justified and therefore
did not vote on the individual criminal charges presented to them.>*

LAQUAN MCDONALD

On October 20, 2014, a seventeen-year-old African American boy named
Laquan McDonald was reported to have been breaking into cars and in
possession of a knife in Chicago, Illinois. As police dashcam video shows,
the teen was walking down the middle of a wide street with an object in his
right hand. Two officers emerged from a patrol car stopped several feet
away from, and perpendicular to, the teen’s walking path. Seconds after
exiting the passenger side of the police vehicle, Officer Jason Van Dyke
opened fire on McDonald, as the teenager walked on a line away from the
officers. The first volley of shots spun McDonald around and knocked him
to the ground. Over the next few seconds, Van Dyke emptied the remaining
ammunition in his sixteen-round weapon into the fallen body of the
teenager.*’

In the wake of the shooting, Officer Van Dyke was placed on paid
administrative duty, but was not charged in the shooting. While Cook
County state’s attorney Anita Alvarez conducted an investigation, the city
of Chicago settled a lawsuit with the family of Laquan McDonald for $5
million.*! Amid concerns that Officer Van Dyke’s actions constituted
excessive force and the criminal deprivation of McDonald’s civil rights, the
federal authorities became involved in the case, and the Federal Bureau of
Investigation began investigating the incident.*?

While all of this transpired, very few individuals had been given access
to the footage from the dashcam during the night of McDonald’s killing.
The family, investigators, and some public officials had viewed it, but it had
not been made available to the general public, despite a clamor for it.
However, a journalist’s Freedom of Information Act request compelled the



release of the dashcam video pursuant to a judge’s order. The video was
released to the public two days before the judge’s deadline, but one day
after State’s Attorney Alvarez suddenly charged Van Dyke with first-degree
murder in the shooting of Laquan McDonald.** Van Dyke was indicted by a
grand jury for first-degree murder on December 16, 2015.** The following
year, a special prosecutor sought a grand jury investigation of an alleged
cover-up of the incident within the Chicago Police Department.*

Lessons to Be Learned

What binds all of these cases together, obviously, is the tragic loss of life, in
circumstances in which the killing was either unnecessary or unjustified. In
all of these cases, the victim was an African American male. Each of these
incidents was marked by intense media scrutiny brought about, in part, by
outcry in the African American community and beyond, demanding justice
in these cases. New approaches toward activism, represented in social
media campaigns and groups like Black Lives Matter, helped to maintain
attention on these cases that in the not-too-distant past would have quickly
faded from the headlines.

The similarities seem to stop there, however. In three of the cases, the
grand jury declined to indict the officer primarily responsible for the killing.
In the three others, a grand jury indictment was obtained and, in two of
those cases, that indictment came relatively swiftly on the heels of the
killing and the initial investigation. There are many factors involved in the
disparate outcomes in the grand jury, to be sure. Identifying these factors
will be instructive for determining what might contribute to the challenges
in obtaining grand jury indictments in cases involving police violence
against African American men.

Structural and Functional Issues Related to the Grand Jury

Are there structural issues that may make it more difficult to obtain grand
jury indictments in cases involving police violence against African
American men? Interestingly, most of the criticism of the grand jury
revolves around the fact that it tends to indict far too often. The lack of
judicial oversight of the prosecutor’s conduct, the absence of defense



counsel participation, the lack of transparency, and grand jurors’ lack of
empowerment are all cited as reasons why grand juries will “indict a ham
sandwich” if prosecutors ask them to. As the argument goes, these
structural features of the grand jury lead to more indictments, not fewer.
However, in cases involving police violence against African American men,
some of these structural features of the grand jury may work in the other
direction, frustrating efforts to obtain indictments. These obstacles can be
grouped into two categories: problems posed by the structure and function
of the grand jury, and issues related to the role of the prosecutor in the
grand jury process.

Demographic Makeup of the Grand Jury

The demographic makeup of the grand jury could contribute to its
reluctance to indict in a given case. The grand jury is designed to serve as
the “voice of the community.”*® Usually larger than the petit jury and sitting
for a longer time across many different cases, the grand jury is meant to
infuse the criminal justice system with popular perspective. However,
although grand jurors today typically are selected by lot and summoned for
service in the same way as petit jurors, there is no voir dire process for
shaping the actual group of grand jurors who will serve.

The less diverse the community that the grand jury represents, the greater
the chance that the grand jurors will reflect a particular viewpoint—and if
that viewpoint is pro—law enforcement, indictments against police officers
may be more difficult to obtain. For example, in the Eric Garner case, the
grand jury was drawn from the Staten Island community, which is home to
a relatively substantial population of New York Police Department officers.
Although we cannot be sure, it would not be surprising if a significant
number of grand jurors were related to or were social companions of police
officers. Whether or not these relationships necessarily would bias the
grand jurors in favor of police officer defendants, an affinity with the law
enforcement community certainly could impact grand jury decision-making
in these cases.

Secrecy of the Grand Jury



Given the secrecy of the grand jury process, we usually know very little, if
anything, about the reasons for the failure of any given grand jury to return
an indictment. Unlike in the petit jury context, where we can sometimes
guess (or at least form sound opinions about) what the salient issues were,
the grand jury is truly a black box. While there can be any number of
reasons that indictments are more difficult to come by in these cases, the
secrecy of the grand jury process may play a significant role in cases
involving police violence against African Americans.

For instance, to the extent that there is a pro-law-enforcement bias among
the grand jurors in a given case, the secrecy of the proceedings gives the
grand jury greater opportunity to resist charges against law enforcement. To
be sure, the grand jury’s secrecy is designed to protect grand jurors from
external pressure. In fact, the grand jury earned its early reputation as a
protection for defendants when the London grand jury famously rejected
charges sought by the Crown against the Earl of Shaftesbury, a religious
rival of the king. Given the tremendous pressure placed upon the English
grand jurors, the fact that they were permitted to deliberate in secret was a
key factor in their ability to resist the wishes of the Crown.*”

As demonstrated by the seventeenth-century English case, this rationale
for secrecy is a legitimate one, and it protects grand jurors in the exercise of
their duties, permitting them to consider the evidence and the law without
undue outside influence. Thus, the grand jury’s function is enhanced by
both the secrecy of deliberations and the fact that grand jurors’ identities are
generally not disclosed. However, if a grand jury were predisposed not to
approve charges against law enforcement despite the evidence in the case,
the cover of secrecy and anonymity certainly would also facilitate their
nullification. In other words, the lack of transparency leads to a lack of
accountability on the part of the grand jurors for their decision.

Legal Instructions to the Grand Jury

Another aspect of secrecy that could work to frustrate indictments in these
cases is the lack of transparency around the instructions that prosecutors
give to the grand jury. As discussed below, the prosecutor has a dual role
before the grand jury, serving as both an advocate of the government’s



position on the criminal charges and the legal advisor to the grand jury. The
legal advisor role includes instructing the grand jurors on the law they must
apply to the evidence presented to them. If the prosecutor’s explanations of
the law are either unclear or inaccurate, the grand jurors may be misled.

Particularly in cases involving law enforcement’s justification defenses to
homicide charges, the grand jurors need to be clear on the governing legal
standards controlling their assessment of the evidence. However, because
those instructions are generally secret and cannot be disclosed without a
judicial order, it is difficult to ascertain whether the grand jury is correctly
instructed. For example, in the Ferguson case, which provided a rare
window into the usually secret instructions, we saw a jumbled and arguably
incorrect articulation of the law of when deadly force is justified. The grand
jurors in that case very easily could have been confused as they applied the
law to the evidence. If secret legal instructions are inaccurate, they could
work to frustrate the grand juries’ return of indictments.

The Primacy of the Prosecutor in the Grand Jury Process

Although there are structural elements of the grand jury that might
contribute to the failure of some grand juries to indict in cases involving
police violence against African American males, the single most important
factor is the prosecutor. Not only does the prosecutor have plenary
discretion to pursue charges in these cases, he or she also has complete
control over the grand jury process itself. The grand jury sees no evidence
or hears from no witness unless the prosecutor wants it to do so. This
tremendous power over the conduct—and outcome—of grand jury
proceedings makes the prosecutor the primary determinant of whether an
indictment will be returned.

Prosecutorial Motivations

Most prosecutors in the United States are elected.*® This might make
prosecutors especially sensitive to pressure from the public or the media in
high-profile cases. Given the level of media attention paid to the cases
involving police killings of African American men, it would not be



surprising if decisions to prosecute in these cases are sometimes colored, in
part, by assessments of public reaction and the anticipation of backlash.
Such considerations, however, could have a distorting effect on
prosecutorial discretion in relation to the grand jury. On the one hand,
public pressure could cause a prosecutor to charge in a case where it is not
warranted, or to overcharge and risk losing credibility before the grand jury.
The other reaction might be a reluctance to charge an officer even where it
is warranted, given the public’s general support for law enforcement. Such
reluctance might lead to the prosecutor’s offering a watered-down effort in
persuading the grand jury to endorse the potential charges.

From the grand jury transcripts released in the Ferguson case and from
what can be gleaned about the Staten Island case, the prosecutors there were
neutral at best in their presentation to the grand jury; in other words, they
did not seem to be advocating that the grand jury return an indictment.*
The Ferguson prosecutors did not seem to challenge the officer’s version of
events when he testified before the grand jury, despite the obvious incentive
to do so in a case involving an asserted defense of justifiable homicide.
Reports from some with knowledge of the Staten Island grand jury in the
Eric Garner case also describe a less than aggressive attempt to challenge
the officer’s narrative.

It is a fair matter for debate whether the neutral approach seemingly
taken by prosecutors in these cases is superior to that taken in cases
involving civilians accused of criminal conduct. Indeed, some have argued
that the treatment that Officer Darren Wilson received before the grand jury
should be extended to all criminal defendants.”® Nevertheless, it is clear that
the “kid gloves” approach toward criminal defendants in the grand jury
room seems to be reserved exclusively for these types of cases.

Transparency

Because the grand jury process is secret, it is usually very difficult, if not
impossible, to determine whether a prosecutor has made an aggressive
presentation of evidence to the grand jury in an effort to obtain an
indictment. However, the secrecy of proceedings prevents outside observers
from judging whether the grand jury’s decision is appropriate under the



circumstances. Indeed, a prosecutor could easily use the lack of
transparency in the grand jury process to dispose of a case she did not want
to bring in the first place.

Another phenomenon, seen in more than one of the aforementioned
cases, has involved the prosecutor sharing more than is typical in grand jury
investigations. For example, in the Ferguson case, the prosecutor released
information regarding witness statements throughout the grand jury
investigation and ultimately released the grand jury transcripts. In the Tamir
Rice case, the prosecutor released expert reports his office commissioned
on the question of the reasonableness of the officer’s conduct.

In light of the premium on secrecy in grand jury proceedings, why would
prosecutors disclose such matters? While there could be less than admirable
motives for sharing too much information, it could simply be a matter of
trust—or lack thereof. Given the history of the handling of cases involving
official force against black men, well-intentioned prosecutors might feel
compelled to be more transparent than is necessary—or appropriate—in
such cases. In addition, these actions may be prompted by the intense media
scrutiny these cases sometimes receive. This added external pressure is
likely even greater in the age of social media, with activists and casual
observers alike able to follow every development in the case without
depending on the mainstream media.

Length of Investigations

Prosecutors understandably prefer to carefully evaluate the evidence and
deliberate before making the decision to charge a police officer with a
serious offense. However, a number of these cases involve videotaped
evidence of the encounter between the police officer and the individual.
Indeed, often these cases are under serious consideration only because
video footage is available. In cases in which there is objective evidence of
what took place, the public can become frustrated with prosecutorial delay
in bringing charges to the grand jury and obtaining an indictment. For
example, in the case involving the killing of Laquan McDonald, prosecutors
waited more than a year before announcing charges against the officer and
seeking a grand jury indictment, despite the existence of a videotape of the



encounter. In the case involving the killing of Tamir Rice, which also had
videotape evidence, the prosecutor reportedly waited a substantial amount
of time before conducting grand jury proceedings. Prosecutors in both of
these cases have been the subject of criticism for these delays.

On the other hand, the swift and certain approach to indicting police
officers in such cases may not be a foolproof strategy. For example, the
prosecutor in the Freddie Gray case bucked convention and, not long after
the incident, boldly announced charges against the officers involved in the
events leading to Gray’s death. Her announcement was followed by a swift
grand jury indictment. Although this aggressive approach was applauded in
many circles, particularly after other high-profile cases involving police
killings of African American men seemed to drag along, the decision to
indict in these cases was not subsequently affirmed by guilty pleas or guilty
verdicts. Of course, it is not necessarily the case that the failure to obtain a
conviction means that the grand jury’s decision to indict was unsound; other
factors that develop after the grand jury process can work to derail a
conviction. However, acquittals at three officers’ trials and dismissals of
charges against other officers have led some to call into question whether
the initial decision to charge and indict was arrived at too hastily, without
sufficient deliberation, or as a result of external pressure and not for reasons
grounded in evidence.”!

The Lack of Independence of the Prosecutor

Prosecutors work hand in hand with police officers in their shared mission
of law enforcement. Police officers investigate prosecutors’ cases, interview
their witnesses, gather their evidence, conduct their search warrants, and
testify at their trials. With prosecutors and law enforcement being so closely
aligned in the common goal of fighting crime, there are serious concerns
about the ability of prosecutors to fairly and impartially bring criminal cases
against police officers when they are accused of criminal conduct. This is
particularly so when the prosecutors and police officers work together in the
same jurisdiction.

Therefore, it is of utmost importance to ensure the independence of those
prosecutors called upon to investigate and prosecute wrongdoing by police



officers. There are a number of ways this independence can be furthered.
For example, a jurisdiction facing the need to prosecute one of its own law
enforcement officers could bring in a prosecutor from a neighboring
jurisdiction. Although all prosecutors likely have a healthy respect for, and
affinity with, law enforcement, utlizing a nonlocal prosecutor diminishes
the chance that a personal or working relationship could serve as a barrier to
an impartial prosecution.

Another way to enhance independence in cases against police officers is
to employ a private lawyer who could be designated as a special prosecutor
in these types of cases. This private attorney could be granted investigative
resources and be authorized to conduct grand jury proceedings in order to
gather evidence. However, there are significant concerns associated with
vesting private actors with the tremendous resources of the government and
the ability to exercise prosecutorial discretion.>?

Yet another approach to ensuring the independence of prosecutors in
these cases is to establish a permanent independent prosecutor dedicated
solely to the investigation and prosecution of police officers accused of
unjustified violence. This independent prosecutor would be in a position not
only to handle these cases without the concern about conflict of interest, but
he or she would have the opportunity to gain particular expertise in these
types of prosecutions.>?

Regardless of which approach is pursued to ensure greater independence
of the prosecutor, some argue that, unlike local elected prosecutors,
independent prosecutors lack accountability to the community. Indeed,
Baltimore City state’s attorney Marilyn Mosby consistently rejected calls
for an independent prosecutor in the case against the officer involved in the
death of Freddie Gray, arguing that a special prosecutor would not have the
same accountability to the local community that she has as an elected
official. Prosecutors in other cases, such as those related to the killings of
Tamir Rice and Laquan McDonald, also resisted calls for the appointment
of an independent prosecutor.”* Whatever the concerns about
accountability, however, the potential conflicts of interest inherent in
prosecutions of law enforcement officers and the near crisis in public
confidence dictate that ensuring the independence of prosecutors in these
cases becomes a top priority.



Conclusion

A common reaction to the frustration and puzzlement over recent grand jury
decisions not to indict has been to call for the overhaul or abolition of the
grand jury itself. One proposal, advanced by New York State’s top judge,
would involve the installation of a judge in the grand jury to oversee the
process and monitor prosecutorial conduct. California passed a law
prohibiting use of the grand jury in most cases involving police violence
against civilians. Both of these approaches are well-meaning but flawed.
The New York proposal inches toward transforming the grand jury into a
trial-like venue, which undermines the purpose of the grand jury. The
California law simply removes the popular participation from the process
and puts the decision to prosecute solely in the hands of the prosecutor. This
further underscores the importance of prudence in considering the
appointment of independent prosecutors wherever there is any concern that
a conflict of interest could be an issue.

As a possible alternative, one might consider looking to a long-standing
but often dormant power of the grand jury to investigate matters of public
concern. In some of these cases, a federal civil rights investigation has
followed. It is becoming commonplace now for these investigations to
conclude that, even if there is not sufficient evidence to meet the
extraordinarily high threshold for a federal civil rights prosecution, there are
serious problems in the police departments in question.”® This would be an
appropriate subject for investigation by grand juries, which could use their
investigative authority to probe matters of concern and issue reports that
could prompt accountability among law enforcement and prosecutors alike.

In the end, however, it will take much more than grand jury reform to
address the scourge of unjustified police violence against African American
men. The grand jury is but a preliminary step in the formal judicial process.
We need to focus a great deal of attention on how to transform the
institutional norms that permit a small handful of rogue actors to tarnish the
badges of the vast majority of heroic law enforcement officers who
discharge their duties with honor and bravery. Indeed, perhaps nothing short
of cultural reform may help avoid the types of tragedies that seem to
capture our attention with depressing and ever-increasing frequency.>®
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Elected Prosecutors and Police
Accountability

RONALD F. WRIGHT

PROSECUTORS DON'T EXACTLY supervise the police—at least not in the sense
that bosses supervise employees—but prosecutors do advise and train law
enforcement officers. They decide whether to file criminal charges after the
police arrest a suspect. Prosecutors also develop opinions about the
reliability of different officers, and decide when to trust their work and to
call them as witnesses at trial.

And then there are the difficult moments in the relationship. Prosecutors
review the facts when somebody accuses an officer of misconduct, such as
excessive use of force. Some police misconduct amounts to a crime; in
those cases, prosecutors can file criminal charges against individual police
officers.

Criminal prosecutors, therefore, can hold the police accountable to the
public. But who watches the watchers? How do we make sure that
prosecutors evaluate the work of police officers in ways that truly enforce
the criminal law while responding to the values and priorities of the public?

In the state courts of the United States, unlike the court systems almost
everywhere else in the world, the chief prosecutors are elected. Most are
elected at the local level. They do not answer to an attorney general or to
some other state official; chief prosecutors are accountable only to the local
voters for their choices about how to enforce (or not to enforce) the criminal
laws.

Sad to say, this accountability system for prosecutors does not work
especially well. Elections do not, in most places in the United States,



convince prosecutors to strengthen their oversight of local law enforcement.
Elections have little impact because incumbents who decide to run for re-
election almost always win. In fact, they usually run unopposed. As a result,
incumbent prosecutors typically do not have to explain to the voters their
relationship with local law enforcement agencies. In most cities and
counties in the United States, nobody asks an elected prosecutor to defend
his or her record on police accountability.

One result of this sputtering election system is a racial divide between
prosecutors and voters. While African American voters have achieved some
success in electing sympathetic candidates as mayors and city council
members to implement their priorities in local government, the same is not
true of local prosecutors. There are surprisingly few African American chief
prosecutors in the United States, fewer than 5 percent of those who hold the
office. And few prosecutors of any race build the sort of relationships with
law enforcement that minority communities would like to see.
Unresponsive prosecutors do not see the damaged and distrustful
relationships between communities and their law enforcement officials, and
they cannot cure what they cannot see.

Election law changes might improve the connection between prosecutors
and voters. In particular, states might revise their election laws to create
smaller prosecutorial districts and to align the prosecutor election cycle
with the presidential election cycle. These and other structural changes
could make prosecutors responsive to the entire community, including the
portion of the community with the most direct stake in criminal law
enforcement. A prosecutor who hears and responds to minority
communities could push the police toward better partnerships with those
communities.

The Elected Prosecutor’s Place in Police Accountability

Police officers work in bureaucracies and answer to their superiors within
the department. The head of the department, in turn, answers to the public
in one way or another. Sheriffs, the chief law enforcement officials at the
county level, are normally elected, while police chiefs are normally
appointed by local elected officials, such as mayors or city councils. The



result is an extremely fragmented organizational picture, with over
seventeen thousand separate law enforcement agencies in the United
States.

Prosecutors in the United States do not sit at the top of any police
hierarchy and therefore do not directly supervise police work.” Instead, a
prosecutor receives a file (the end product of a police investigation) and
decides whether to start a criminal case based on the facts that the police
uncovered. If the police develop criminal cases in ways that reflect racial
bias—for instance, by stopping black motorists and asking for consent to
search their cars more often than they do other motorists—the prosecutor
can push back.? A prosecutor might dismiss cases more often if they derive
from questionable police practices; prosecutors could also reduce their
sentencing recommendations to address concerns about the racial effects of
mass incarceration.* Or they can prioritize some crimes over others to
reflect the current worries and safety priorities of the local community. The
criminal prosecutor, better than any other single official in criminal justice,
can shift the racial impact of criminal enforcement.

Because prosecutors hold the final decision over whether to use police
work-product in criminal cases, as a practical matter they train and advise
law enforcement agencies in their local areas. If a new court case or some
other legal development calls for a change in police techniques, the local
prosecutor is likely to educate the officers about the new law. Prosecutors
also stay in contact with police officers during their most complex and
extended investigations, advising them how to stay clear of legal troubles.
Individual prosecutors for some types of cases (particularly homicides,
serious sexual assaults, and drug-trafficking matters) talk by phone
routinely with the officers who investigate those cases, and sometimes go to
the scene of the crime themselves to offer advice. Prosecutors also exert
influence after the investigation ends. If some police officers ignore the
prosecutor’s training and do unreliable work, the prosecutor might discount
cases from those officers or refuse to call them as witnesses at trial.

When it comes to the excessive use of force by police officers, local
prosecutors once again have only indirect control. The police department
itself trains officers in the use of force, or arranges for its officers to get



training and certification from regional or statewide groups. The police
department also declares and enforces its own policies on the use of force.

If an officer uses too much force during an arrest or some other
encounter, the police department collects the relevant facts. The leadership
in the department then decides how to respond internally to a misbehaving
officer, considering the full range of bureaucratic tools, including demotion,
further training, reassignment, or doing nothing.

The local prosecutor supplements this internal review by police
supervisors in a potential case of excessive police force. In extreme cases, a
prosecutor might file charges against the officer for a crime such as assault
or a civil rights violation. In most states, the prosecutor can file charges
directly without getting permission from anybody else. In other
jurisdictions, the prosecutor might present the evidence to a grand jury and
ask those citizens to decide whether to endorse criminal charges.” In various
ways, therefore, prosecutors can shape the work of police departments and
individual officers as they police black men.

While all prosecutors share in this work to some degree, most of the
responsibility goes to prosecutors who work in state courts. The greatest
share of criminal cases in the United States pass through the state courts
rather than federal courts: more than 90 percent of all felony convictions
and virtually all misdemeanor convictions happen in state courts. Not
surprisingly, the states employ far more prosecutors than the federal
government does—about five times more.® The state courts also take the
lead in cases with special meaning for police work: police misconduct cases
generally land in state court based on criminal charges such as assault or
extortion.

To be sure, federal prosecutors do have the legal authority to file criminal
charges in federal court against state or local police officers who violate the
federal civil rights of the public. Those federal cases, however, are rare.’
There simply are not enough federal prosecutors assigned to police
misconduct complaints to process all the potential cases. The proof of intent
required under the federal civil rights law is also extremely difficult to find.
By default, prosecutors working in the state courts have the best resources
and the most ready legal tools to respond when extreme police misconduct
violates the criminal law.



Holding State Prosecutors Accountable Through Elections

If state prosecutors occupy such an important place in shaping police
conduct, how do we make sure that prosecutors do the job well?
Surprisingly, the answer does not come from the criminal law itself. The
criminal codes in the United States are both too broad and too deep to
control the work of prosecutors very closely. The criminal codes in each
state are broad, in the sense that statutes use ambiguous terms that could
possibly cover a great deal of conduct. The codes are also deep, because
they pile up so many charging options for prosecutors to consider in a given
factual situation; in effect, prosecutors can choose among several different
punishment levels for a single criminal incident.? In this world of broad and
deep criminal codes, we necessarily depend on prosecutors to use their
discretion and to apply the criminal law in some cases, but not in every case
that the language might conceivably reach. They must use their broad
powers with wisdom and restraint.

Because the language in the criminal code does not set up serious
guideposts for prosecutors, other methods are necessary to make sure that
prosecutors enforce the criminal law in a way that the community accepts.
In the United States, we accomplish this through local election of state court
prosecutors. In forty-five of the fifty states, the chief prosecutors are elected
at the local level. Their titles vary—district attorney, state’s attorney, county
attorney, or commonwealth attorney—and their offices vary enormously in
size, from fewer than a half-dozen assistant prosecutors to more than eight
hundred prosecuting attorneys in a single office. But in each case, the chief
prosecutor in the local office sets the charging priorities and the litigation
policies for all prosecutions of state crimes that happen within that local
district. The district boundaries might reach only a single county, or they
might encompass a few less-populated counties.

Local prosecutor elections create a radically decentralized criminal
justice system. While the budgets for state prosecutors’ offices depend
largely on state funds in most states, or a blend of state and local tax dollars
for other offices, the ultimate political responsibility for spending that
budget rests with the chief prosecutor in the local district. Once elected to a
term of office, the chief prosecutor has no boss other than the local voters.
The district office is not part of a single hierarchy that answers to the state



attorney general or to the governor of the state. Instead, the local office of
the prosecutor applies the state criminal code by filing charges in state
court, trying to prove the case to the judges and juries.

The attorney general in some states has the authority to prosecute certain
specialized cases (for instance, environmental crimes or public corruption
cases), and the chief prosecutors in local offices can invite the attorney
general’s office to help with cases involving conflicts of interest.” Such
“referrals” probably offer the best method of prosecuting police misconduct
cases. The local prosecutor needs to maintain smooth working relationships
with police departments in the district, and the filing of criminal charges
against an officer could sour those relationships. The state attorney general
can evaluate a possible case against a local police officer without such a
conflict of interest.'” This solution to the conflict-of-interest problem,
however, remains the exception rather than the rule. Most local prosecutors
keep for themselves the decision about whether to file charges when a
police officer allegedly violates the criminal law. They point out that
criminal cases based on alleged police misconduct are the ultimate test of
prosecutor independence and offer a real chance to earn the community’s
trust.

In the five states that do not elect prosecutors at the local level, the chief
prosecutor who runs the local office is one or two steps removed from the
voters. In Alaska, Delaware, and Rhode Island, the elected state attorney
general appoints the supervising prosecutor, who sets office policies and
priorities for each local district. In New Jersey, the governor appoints the
county attorneys, who run their local offices. And in Connecticut, the
Criminal Justice Commission, which is composed of several gubernatorial

nominees, appoints all of the state’s attorneys.!!

The federal courts represent an exception to the rule for American
prosecutors. The prosecutors who enforce the federal criminal laws by
filing charges in federal court—known as United States Attorneys—are
appointed rather than elected. The president appoints the United States
Attorneys who supervise each of the ninety-three district offices around the
country. Those U.S. Attorneys, unlike the chief state prosecutors, all work
within a single bureaucracy—the U.S. Department of Justice—and answer
to the U.S. attorney general.



This system of a single bureaucracy for prosecutors is familiar in other
parts of the world, where new prosecutors join a national bureaucracy when
they enter the profession and spend their entire careers as prosecutors. Their
careers as civil servants depend on following the priorities and policies of
the Ministry of Justice. Thus, most countries promote responsible
prosecution through bureaucratic oversight rather than prosecutor
elections.'?

Do Elections Work?

When viewed from afar, through the telescopic lens of political theory, the
election of prosecutors looks promising. Prosecutors deal with a limited
range of public policy questions that are important to the voters, those
affecting their physical safety. Prosecutors also answer to small, localized
constituencies. This combination of conditions—issues with salience to
voters, happening at the local level—should in theory force prosecutors to
listen to and carry out the voters’ wishes. If the election system could work
as designed, prosecutors would respond vigorously to police misconduct.

Unfortunately, prosecutor elections do not operate according to the
political theory textbook. In the United States, local elections do not tell
voters very much about the basic policy priorities and enforcement
strategies in the prosecutor’s office. Chief prosecutors do not hear any
mandate from local voters to monitor police officers more closely. These
elections fail because they produce low turnover and few challenges.

Nationwide surveys of chief prosecutors tell us in general terms that
turnover in office happens slowly. According to the most recent national
census of state prosecutors, the average chief prosecutor is in office for nine
and a half years, a number that has slowly increased over the years.'® The
typical prosecutor’s office is run by a veteran, not by a person recently put
into office by the voters: only about one-third of prosecutor’s offices have
leaders who have been in office for less than five years.

Chief prosecutors stay in office for a long time because the voters keep
them there. On the basis of election outcome data I have collected from
sixteen states, it appears that incumbent prosecutors win re-election at an

extremely high rate.'* Incumbents win 94 percent of the races they enter



and 69 percent of the races they run against challengers, even higher than
the incumbency success rates for state legislators.

It is not just that incumbents win their races so often: incumbent
prosecutors rarely face challengers at all. As table 1 indicates, 80 percent of
prosecutor incumbents run unopposed in general elections and 82 percent in
primaries. State legislative incumbents, by comparison, run unopposed in
only 35 percent of their elections.'> When challengers fail to appear on the
scene, the incumbents never have to discuss or justify their office
procedures or priorities to the public, and they receive no voter feedback in
response. Thus, an elected prosecutor who does a poor job of holding law
enforcement accountable probably does not become a larger target for the
next campaign season. Even when the prosecutor’s relationship to law
enforcement agencies fails to match the public’s expectations, the voters
don’t notice and don’t switch their votes to a campaign challenger.

Table 1: Opposition to Incumbents in Prosecutor Elections

GENERAL ELECTIONS PRIMARY ELECTIONS
All Races 2653 2138
Incumbent Runs 2014 1522

(76% of all races)

(71% of all races)

Incumbent

Unopposed

1612

(80% of incumbent races)

1253

(82% of incumbent races)

Incumbent Wins

1891

(94% of incumbent races)

1429

(94% of incumbent races)

Incumbent Wins

279

176

when opposed (69% of opposed incumbent (65% of opposed incumbent

races) races)

Are these results typical for all categories of prosecutors? Many chief
prosecutors lead offices that employ few attorneys, in districts with
relatively low populations. Table 2 sets those smaller offices aside and
describes the election outcomes in the largest urban jurisdictions where the
prosecutors’ decisions most often affect black residents. Incumbent



prosecutors in high-population districts ran for re-election at about the same
rate as the incumbents from smaller districts (just over 70 percent of the
time). A difference appears, however, in the number of challenges that the
incumbents faced in larger jurisdictions. The percentage of unopposed
incumbents went down from 80 percent for all races to 55 percent for races
in the larger districts. On the other hand, incumbent prosecutors won a
higher percentage of contested elections in the urban districts (78 percent of
them, compared to 66 percent in the smaller districts). Apparently, larger
districts attract weaker challengers.

Table 2: Outcomes in Prosecutor Elections, Districts with Over 100K Votes Cast

All Races 263

Incumbent Runs 193

(73% of all races)

Incumbent 106
Unopposed (55% of all incumbent races)
Incumbent Wins 174

(90% of all incumbent races)

Incumbent Wins 68

When Opposed (78% of all opposed incumbent races)

One reason for the high rate of unopposed incumbents in prosecutor
elections generally may be the difficulty of recruiting challengers. The pool
of interested candidates might remain small because challengers have a
great deal to lose from an unsuccessful electoral bid.'® Based on a study of
fifty-four contested general elections, more than half of the challengers had
prosecutorial experience, and about 20 percent of them worked in the
incumbent’s office at the time of the election. Most of the other challengers
worked as criminal defense attorneys.

In this setting, a challenger who runs against the incumbent and loses will
pay a price after election day. The assistant prosecutor who unsuccessfully
tries to unseat the boss will likely have to leave the office and find new
employment. Those few challengers who remain in the office are not likely



to get further promotions or plum assignments. Given these costs, it is a
wonder that incumbents face challengers in almost 20 percent of the
elections after they decide to run.

Even in the small number of campaigns that produce challengers to the
incumbents, campaign rhetoric during the election cycle does not create real
prosecutor accountability either. Candidates tend to focus on their
individual qualifications rather than the performance of the entire office.
For instance, candidates talk about their number of years in practice, with
particular emphasis on the number of years spent in prosecution.

When the campaign rhetoric does turn to office performance, the
candidates usually discuss a handful of recent prominent criminal trials,
such as a newsworthy murder trial or public corruption charges against a
local mayor or other government official. The candidates rarely discuss any
topics related to office management, such as the backlog of cases awaiting
disposition in court or the practices of the office related to plea bargaining
or screening of cases that the local police recommend for prosecution.
Campaign speeches and debates generally remain silent about the
prosecutor’s relationship to the local police department. The forest is lost
for the trees.!”

In sum, the chief prosecutor in most cities or counties can expect to keep
the job for many years and to run unopposed most of the time. Over 90
percent of the incumbents who want to return to prosecutorial office are re-
elected, even in the largest and most competitive jurisdictions. The typical
incumbent prosecutor will cruise to re-election and will not have to explain
her performance to voters in a competitive atmosphere. Thus, the
relationship between the prosecutor and local law enforcement agencies
does not attract voter attention in most election campaigns. A prosecutor
who is too protective of the police or indifferent to their abusive
investigations or improper uses of force does not, in most places, have to
explain those choices to the voters.

Granted, elections might affect prosecutors despite the overwhelming
advantages that incumbents hold. District attorneys might look over their
shoulders and perform their duties as if a challenger could appear in the
next election cycle. The potential for a voter revolt might keep the
prosecutor focused on local views. Studies do show some election-season



effects: prosecutors’ offices produce slightly more trials and convictions,
and slightly fewer dismissals, during the year before an election.'® Those
effects, however, appear to be small. With success rates over 90 percent for
incumbents, one must wonder how much a possible loss on a future election
day could truly matter to chief prosecutors as they set office priorities and
their relationships with local law enforcement agencies.

The Racial Divide Between Communities and Their Prosecutors

As we have seen, there is a potential gap between prosecutor office policies
and the views of the local voters. Elections do not force prosecutors to
explain their policies to the voters very often, and the voters do not often
reject incumbents. At the same time, chief prosecutors talk and act as if
majority community views matter. So the bottom line for police
accountability is equivocal: public views about the proper relationship
between the prosecutor and the police might matter, or they might not.

The impact of elections is even more complex when we consider the
different ways that prosecutors might interact with voters from minority
communities. Elections place different pressures on prosecutors, depending
on whether black voters amount to a majority of voters in the district or
make up only a small portion of the voters in the larger community. Let us
consider each of these scenarios.

First, state election law sometimes draws the boundaries of the
prosecutorial district to place black voters into a small voting bloc. In that
situation, the views of black voters about the best way to run the local
prosecutor’s office tend to get outvoted. For those districts, prosecutor
elections likely make no difference for the black community, even in those
rare times when elections operate as well as they should.

Minority voters in St. Louis County recently found themselves in this
quandary. The jurisdiction received intense national media coverage after
the death of a young black man, Michael Brown, during an altercation with
a police officer in the suburb of Ferguson in August 2014. The elected
prosecutor for the county, Robert McCulloch, asked a grand jury to decide
whether to charge the officer with homicide or some other crime. In the
view of some observers (myself included), McCulloch manipulated the



grand jury into refusing to indict the officer. Whether or not that is a fair
assessment, it is certainly true that minority voters in Ferguson and
elsewhere in St. Louis County were unhappy with McCulloch’s response to
police misconduct, both in this case and in other similar cases over the
years.

Despite this voter unhappiness, McCulloch had been re-elected every
four years since the early 1990s. Indeed, he cleared a nominal challenge in
the Democratic primary election earlier in 2014, and ran unopposed in the
2014 general election. Given that African American residents (living mostly
on the north side of the county) make up about a quarter of the county’s
population and typically account for only 15 percent of the vote, McCulloch
had little reason to respond to their views.'® The views of black voters
about the relationship between McCulloch and the local police presented no
threat. The incumbent prosecutor was safe so long as the majority of voters
from the south side of the county approved of his dealings with the police—
or so long as they remained ignorant or indifferent, as voters often do.

There is, however, a second scenario. In some prosecutorial districts,
African American residents amount to a majority of the voters in the
district. Even where they do not account for the majority of registered
voters, they might combine with a coalition of other voters who have
similar preferences for police oversight and criminal law enforcement. In
districts such as these, a tighter connection between the voters and the
performance of the prosecutor might produce better results for the African
American community. Better prosecutor elections could mean better
criminal justice priorities and better prosecutor supervision of the local
police.

One example comes from the city of St. Louis, where city residents
(including a stronger minority voter presence than in McCulloch’s suburban
district) in 2016 elected a new prosecutor. Kimberly Gardner campaigned
on a promise to “restore trust in the criminal justice system” after the events
surrounding Michael Brown’s shooting. Although her opponent had more
prosecutorial experience and received an endorsement from the St. Louis
Police Officers’ Association and the city’s principal newspaper, Gardner
handily won in the primary and faced no opposition in the general election.



She described her election as a chance to “heal” the relationships between
the community and its police and prosecutors.?’

Other examples suggest how minority voters might demand more from
their prosecutors, insisting on a different sort of relationship with the police.
In the 2016 electoral cycle, a few challengers in major cities defeated
incumbent prosecutors, based in part on campaigns calling for more serious
oversight of police. For instance, challenger Kim Foxx won a primary
election in Chicago after she criticized the incumbent, Anita Alvarez, for a
slow and non-transparent response to the police shooting of an unarmed
teenager, Laquan McDonald. Alvarez had charged an officer, but only after
an investigation lasting over a year; she filed the charges only hours before
the court-ordered release of a graphic video recording of the shooting. Foxx
declared her intentions to hold more bad cops “accountable for their
actions” and lamented that “trust in our criminal justice system has been
broken.” The Chicago Tribune treated Foxx’s easy primary victory as “a
referendum on [Alvarez’s] handling of high-profile prosecutions,
particularly when police misconduct is alleged.”?!

The same could be said for the 2016 election loss of incumbent
Cleveland prosecutor Tim McGinty, who did not charge a police officer
who shot and killed Tamir Rice, a twelve-year-old African American child
who was playing with a toy gun outside a city recreation area. While
challenger Michael O’Malley did not claim that he would have decided
differently in the Rice case, he did criticize McGinty’s poor relationships
with the community and the police. O’Malley promised that he would
“build bridges in communities.” He also declared that he would lobby for a
statewide law to require the state attorney general to handle all

investigations and prosecutions of officer-involved cases of deadly force.?

Election outcomes in a few cities do not amount to a sustainable national
trend in prosecutor elections. At this point, the stories remain more
anecdote than data. How many districts include a large bloc of minority
voters who might begin to take prosecutor elections more seriously? There
is no national database that reveals how many prosecutorial districts include
enough black voters to translate their political power into the election of
chief prosecutors with compatible views. One database, assembled in 2015
by the Women Donors Network, reports the name, gender, and race of the



elected prosecutors in over 2,400 districts. Their analysis indicates that over
95 percent of the elected prosecutors are white.”>

In some districts, it seems, prosecutor elections could draw more
attention and energy among minority voters, making them more like
elections for other citywide or countywide offices. Given the success of
African American voters in electing mayors and city council members,
there are probably districts where the voting power of the black community
has not yet reached the prosecutor elections. In those places, replacing an
incumbent with a challenger who better reflects the views of black voters
could make a difference for police accountability.

Election Law and Locally Responsive Prosecutors

The current system of prosecutor elections does not reliably create
prosecutors who know and respond to the views of the entire community.
Instead, incumbent prosecutors can stay in office even when they listen to
some voters in the district but not to others.

A few changes to election law could make a difference. With a better set
of rules, election campaigns for prosecutors might become more
competitive. They could give prosecutors more reason to listen broadly to
the voters in their district, because even small blocs of voters might be
necessary for victory when the elections tend to be closer. Given the right
voting rules, minority voters could truly become part of the “public” that
gives marching orders to the prosecutor.

A first step would address the laws that disenfranchise people who are
convicted of a felony, even after they complete their sentence and return to
society. These felon disenfranchisement laws have a disproportionate
impact on African American men. Changes to these laws that restore voting
rights to felons on a routine basis at the successful conclusion of their
criminal sentence would profoundly change the racial profile of the
electorate in some states.>* Prosecutors who answer to this expanded group
of voters might hear a different set of priorities about how to monitor the
police.

Another change to election laws might be to schedule more prosecutor
elections in high-turnout presidential election years. Again, this structural



change would broaden the base of citizens who raise their voices to set the
enforcement priorities of a local prosecutor. The timing would have a
stronger impact in minority communities, where the difference in voting
turnout between presidential elections and off-year elections is more
pronounced.

Perhaps the most important change to consider would be to create new
boundaries for prosecutorial districts. A great deal of thought and litigation
goes into the drawing of district lines for state and local legislative bodies.
Both federal and state law encourage boundaries that do not dilute the
political power of minority voters in city councils, county commissions, and
state legislatures. The same level of care should go into the drawing of
prosecutorial districts.

New boundaries of voting districts could offer better protection to
impoverished neighborhoods by making the minority of voters from a larger
district into the majority of voters in a smaller district. Each of the
prosecutors in the new smaller districts would deliver a different blend of
enforcement priorities, intrusions, expenditures, and public safety,
customized to the preferences of their own communities.

Alternatively, a state might achieve the same objective of a locally
responsive prosecutor through a single statewide election for the state’s
chief prosecutor, who then appoints the chief of each local district office for
the prosecutorial service. This approach characterizes the prosecutorial
services in Alaska, Connecticut, Delaware, and New Jersey. In each of these
states, the voters choose a single chief prosecutor for the state (either the
attorney general or the chief state’s attorney). This elected official provides
the necessary popular control, assuring the voters that prosecutors
throughout the state will carry out the public’s highest priorities for public
safety. At the same time, the elected statewide prosecutor appoints (or, in
Connecticut, heads a commission that appoints) the chief prosecutor for
each of the local district offices around the state.

The realities of geographic dispersion of local offices and a busy agenda
for the attorney general mean that the local offices necessarily have some
autonomy. They are free to develop their own cultures and local community
ties. Under the right circumstances, this hybrid system of elections and
appointments can produce prosecutors who are responsive both to the needs



of their local communities and to the input from local courtroom actors.
Prosecutors who answer to smaller communities are more likely to respond
to the concerns and hopes of minority voters—at least if those smaller
communities are defined with a sensitivity to the distinctive wishes of the
African American community.

Whether a state adopts smaller electoral districts for local prosecutors or
instead asks local appointees to run regional offices of a single statewide
prosecutorial service, the larger strategy is a prosecutor who responds to
local concerns. Those local priorities for criminal enforcement may differ
across regions and communities in the state, because the urban-rural divide
reflects a serious distance in terms of values. Burglaries might be the
highest concern for residents of some areas, while residents in other parts of
the same state might put more weight on assault cases. Police use of force
or aggressive stop-and-frisk techniques might attract more community
concern in some parts of the state than in others.

In short, the same criminal code in a state might look quite different in
everyday practice, depending on the choices of the local prosecutor to
allocate resources. The coexistence of different “criminal procedures” in a
single state is not lawless or troubling. It is the essence of prosecutorial
discretion in the United States.

Conclusion

A slender thread runs from the black community, through the local
prosecutor’s office, to the local police. Too often, this cord breaks and
policing is untethered from community views. The ties between
communities and their prosecutors do matter, however, and there are
unexplored methods for strengthening those ties. Part of the answer lies in
voter education and mobilization. African American communities need to
recognize that the local prosecutor occupies one of the most important lines
on the election ballot.

More vigorous control over prosecutors by an alert and determined set of
voters may, under the right conditions, give those voters the sort of police
accountability that they want. The conditions for success are not always
present. In the suburbs of St. Louis County, African American voters will



probably not be able to elect a prosecutor who supervises the local police in
the way that they prefer. They will simply be outvoted.

On the other hand, the criminal justice system in the United States is
remarkably fragmented. There are over 2,400 prosecutor offices and more
than 17,000 law enforcement agencies in this country, each of them
answerable to local voters. Somewhere within that intricate and chaotic
collection of organizations, there are spaces for African Americans to use
their votes and to obtain the blend of police accountability and crime
control that suits them best.
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Do Black Lives Matter to the Courts?

JIN HEE LEE AND SHERRILYN A. IFILL

Hands Up, Don’t Shoot'...Again and Again

On September 15, Johnny Robinson, a sixteen-year-old black teenager, was
among hundreds—if not thousands—of protesters demanding justice for the
African American community in Birmingham, Alabama.? As protests broke
out in the city, the governor ordered five hundred members of the National
Guard and three hundred state troopers to support city police and sheriff’s
deputies at the request of local authorities.® Police arrested nineteen black
men and women for charges that included “refusing to obey the command
of an officer” and “disorderly conduct.”® Young Johnny Robinson
purportedly had been throwing stones at a car when he fled from police
down an alley.”> As he was running, Officer Jack Parker shot him in the back
and killed him.°® A grand jury was convened, but it declined to indict
Officer Parker.”

The year was 1963, and the protests were in response to the horrific and
infamous bombing of the 16th Street Baptist Church in Birmingham, which
killed four young black girls. That was more than fifty years ago, but the
shooting death of Johnny Robinson—and the failure to indict Officer Parker
—could have been taken from today’s headlines. The undeniable truth is
that black men, women, and children have long been the victims of state
violence. Government-sanctioned slavery, which took the lives of millions
of Africans forced into servitude, gave way to a government-sanctioned
convict leasing system® and lynchings® during the Jim Crow era. The
pervasiveness of lynchings across the Deep South led the NAACP to unfurl




that now famous flag outside its New York City office, declaring “A Man
Was Lynched Yesterday.”!"

The NAACP Legal Defense and Educational Fund™ has been at the heart
of the struggle against state-sanctioned violence against black men, women,
and children from the early days of its founding by Thurgood Marshall,
who would later become the first African American appointed to the United
States Supreme Court. Gilbert King’s Pulitzer Prize—winning book, Devil in
the Grove: Thurgood Marshall, the Groveland Boys, and the Dawn of a
New America,"! masterfully retells Justice Marshall’s death penalty
representation of Walter Irvin, one of four young black men who were
falsely accused of raping a white woman in Lake County, Florida. In 1951,
Mr. Irvin and a co-defendant, Samuel Shepherd, were shot and left for dead
by the county sheriff, Willis McCall, while they were in his custody.'” Mr.
Shepherd died from the shooting, but Mr. Irvin survived by pretending to be
dead.'? Like so many law enforcement officers who have used excessive
force on black bodies, Sherriff McCall was never held accountable for his
crime and went on to serve another twenty years.

The number of black individuals brutalized or killed at the hands of law
enforcement is too numerous to recount fully, in large measure because
there is no mandatory reporting requirement or database that provides
reliable information on police-involved killings. The 1991 videotaped
beating of Rodney King by Los Angeles Police Department officers
unleashed a brewing outrage among communities of color across the
country that had suffered from police abuse, culminating in the 1992 civil
unrest, often referred to as the “L A Riots,” which ensued after the officers
involved in the King beating were acquitted of all criminal charges.'> Mass
protests also erupted after the brutal assault of Abner Louima, who had
been forcibly sodomized with a broom handle by New York City Police
Department (NYPD) officers in 1997.'® Two years later, in 1999,
plainclothes NYPD officers shot Amadou Diallo forty-one times as he was
taking his wallet out of his jacket.'” In 2006, Sean Bell was shot and killed
by NYPD officers the night before his wedding.'® On New Year’s Day in
2009, Oscar Grant was shot in the back by a Bay Area Rapid Transit



(BART) police officer in Oakland, California, while being restrained on a
subway platform.'”

On July 17, 2014, Eric Garner died on Staten Island, New York, after
stating repeatedly “I can’t breathe” as Officer Daniel Pantaleo placed him in
a choke hold while trying to arrest him for selling loose cigarettes.’® Less
than a month later, eighteen-year-old Michael Brown was shot and killed by
Officer Darren Wilson on August 8, 2014, in Ferguson, Missouri—his body
left on the street for four hours—sparking widespread protests.”! On April
4, 2015, in North Charleston, South Carolina, Officer Michael Slager fatally
shot Walter Scott in the back as he was running away.?”> Freddie Gray died
from a spinal cord injury on April 12, 2015, while in custody in a police van
in Baltimore, Maryland,?®> which unleashed days of civil unrest.”* And in
two consecutive days of tragedy—July 5 and July 6, 2016—Alton Sterling
was killed from close-range gunshots in the back while restrained on the
ground by two officers in Baton Rouge, Louisiana,”> and Philando Castile
was driving in a suburb of St. Paul, Minnesota, when he was shot and killed
by an officer during a traffic stop in front of his girlfriend and four-year-old
daughter.’® These are merely a few of the incidents that have captured
media attention in the past few years, but it is unclear how many more
police-involved deaths and beatings of black individuals have occurred
without widespread public notice.?”

Throughout history, the police-involved killings of black individuals have
been intimately connected to the racially discriminatory policing that has
plagued communities of color for generations. The National Advisory
Commission on Civil Disorders (known as the “Kerner Commission” after
the commission’s chair, Illinois governor Otto Kerner Jr.) was established
by President Lyndon Johnson on July 28, 1967, in response to the
widespread civil unrest in black communities all across the United States in
the summer of 1967.7% After an exhaustive study, the Kerner Commission
concluded that “[o]ur nation is moving towards two societies, one black,
one white—separate and unequal.”?®

As part of its findings, the commission noted:



The police are not merely a “spark” factor. To some Negroes
police have come to symbolize white power, white racism and
white repression. And the fact is that many police do reflect and
express these white attitudes. The atmosphere of hostility and
cynicism is reinforced by a widespread belief among Negroes
in the existence of police brutality and in a “double standard” of
justice and protection—one for Negroes and one for whites.>’

The Kerner Commission further opined that the police had become “a
symbol not only of law, but of the entire system of law enforcement and
criminal justice,” such as the “assembly-line justice in teeming lower
courts”; “widespread disparities in sentences”; “antiquated correctional
facilities”; and “the basic inequities imposed by the system on the poor.”3!
At the core of the commission’s recommendations was the need for a
national agenda to address and remedy the entrenched racial inequality in
employment, education, the welfare system, and housing.>’

Almost fifty years later, the United States Department of Justice’s (DOJ)
investigations of the Ferguson Police Department and the Baltimore Police
Department detailed similar systemic racial discrimination that reflects the
“‘double standard’ of justice” identified by the Kerner Commission. On
March 4, 2015, the DOJ’s Civil Rights Division issued an exhaustive report
of its investigation of the Ferguson Police Department in the aftermath of
Michael Brown’s shooting death, concluding

Ferguson’s approach to law enforcement both reflects and
reinforces racial bias, including stereotyping. The harms of
Ferguson’s police and court practices are borne
disproportionately by African Americans, and there is evidence
that this is due in part to intentional discrimination on the basis
of race. Ferguson’s law enforcement practices overwhelmingly
impact African Americans.?>

The following year, the Civil Rights Division issued another report,
detailing the results of its comprehensive investigation of the Baltimore

Police Department after Freddie Gray’s death.®* The report found that



officers had “engage[d] in a pattern or practice of...(1) making
unconstitutional stops, searches, and arrests; (2) using enforcement
strategies that produce severe and unjustified disparities in the rates of
stops, searches, and arrests of African Americans; (3) using excessive force;
and (4) retaliating against people in constitutionally-protected
expression.”3

Similar to the findings of the Kerner Commission, the racial injustices of
Ferguson’s criminal justice system did not rest solely with the police
department, but also implicated city officials and municipal courts in their
focus on generating revenues from municipal fines and fees.® Thus, “[o]ver
time, Ferguson’s police and municipal court practices have sown deep
mistrust between parts of the community and the police department,
undermining law enforcement legitimacy among African Americans in
particular.”>” And echoing the Kerner Commission’s “two societies,” the
Baltimore Report noted “a long history of social and economic challenges
that impact much of [Baltimore], including the perception that there are
‘two Baltimores:” one wealthy and largely white, the second impoverished
and predominately black.”38

The police-involved killings of black individuals are merely the tip of the
iceberg in terms of the systemic racial discrimination in law enforcement
agencies across the country. At the heart of this discrimination is the
automatic association between “blackness” and criminality that is the
product of the long-standing dehumanization of black people throughout
American history.>® Burgeoning scientific studies on “implicit bias” have
proven this to be the case: people unconsciously connect black people with
dangerous weapons, animals, and aggressive behavior.*Y The activist cry
that “Black Lives Matter,”*! therefore, urges a fundamental reconfiguring
of the societal hardwiring that presumes the dangerousness and criminality
of black people by virtue of their race.*

Yet, despite the need for court intervention to remedy the entrenched
racial discrimination within the criminal justice sphere, the American
judicial system has done a poor job of protecting and vindicating the rights
of people of color victimized by police. Through a series of regressive
judicial opinions, the United States Supreme Court has embraced a color-



blind vision of American society that is patently at odds with the lived
experiences of people of color, especially in the context of our criminal
justice system. As a result, the courts function in a distorted reality that only
recognizes racial discrimination in a specific and distinct form: overt racial
animus by a specific actor. This completely ignores the systemic racism that
has endured throughout our nation’s history.

Race matters. It matters in our daily lives, and it matters in our social
institutions. And it certainly matters in people’s interactions with the police.
Yet, despite the common knowledge that the black community has a
specific history with racism in law enforcement—a history that informs
current police-community relations—the courts’ resistance to meaningfully
redress systemic racial discrimination has created a disconnect between law
and reality. Amid the current crisis with “policing the black man,”* this
disconnect compels us to question whether the courts can be a driving force
in the adjudication of justice for black people who have suffered at the
hands of law enforcement. In other words, do Black Lives Matter to the
courts?

Equal Protection’s Unfulfilled Promise

For most of its history, the United States Supreme Court has had a sordid
history of dealing with race in this country. In the infamous 1857 case of
Dred Scott v. Sanford, the Supreme Court did not recognize black people—
whether free or slave—as American citizens with rights under the United
States Constitution.** Dred Scott was a black slave who was taken by his
owner from Missouri, a slave state, to Illinois, where slavery was illegal
under the Missouri Compromise. After returning to Missouri, Mr. Scott and
his wife, Harriet, attempted to sue for their freedom in federal court;
however, the lower court ruled that, as a slave, Mr. Scott was not a citizen
and was not entitled to seek redress of any kind in the court system. The
Scotts appealed, but the lower court was affirmed by the Supreme Court in
a 7-2 decision, declaring that black people “are not included, and were not
intended to be included, under the word ‘citizens’ in the Constitution, and
can therefore claim none of the rights and privileges which the instrument
provides for and secures to citizens of the United States.”*



The Supreme Court went on to state that black individuals “had for more
than a century before” the adoption of the United States Constitution “been
regarded as beings of an inferior order, and altogether unfit to associate with
the white race, either in social or political relations; and so far inferior, that
they had no rights which the white man was bound to respect.”*® Thus, a
state “may give the right to free [N]egroes and mulattoes, but that does not
make them citizens of the States, and still less of the United States. And the
provision in the Constitution giving privileges and immunities in other
states, does not apply to them.”*” In other words, it made no difference
whether a free state prohibited slavery within its borders: even free African
Americans were not “citizens”—and, thus, had no rights—under the
Constitution.

It took the Civil War and ratified amendments to the United States
Constitution before the equal rights of black people were secured. The
ratification of the Thirteenth Amendment (prohibiting slavery and
involuntary servitude),*® the Fourteenth Amendment (recognizing birthright
citizenship and the “due process” and “equal protection” rights of all
persons),*” and the Fifteenth Amendment (guaranteeing the right to vote
regardless of race, color, or prior servitude)®® following the end of the Civil
War heralded a radical reordering of power in our country and ensured the
full citizenship of former slaves and other African Americans. The language
of these “Reconstruction Amendments” established a new limitation on
state power. In particular, the words “no state shall” in the Fourteenth
Amendment recognized that the states constituted a powerful threat to black
citizenship, thus requiring the “equal protection of the laws” to establish the
equality of all persons regardless of race.

Ratification of the Reconstruction Amendments—combined with the
provisions of the Civil Rights Act of 1866,°! which enumerated an array of
rights that the Reconstruction Congress associated with the exercise of
citizenship, and the Freedmen’s Bureau Act,>”> which established a
government agency to assist former slaves in their transition from
enslavement to freedom—produced a legal framework that would protect
the physical safety, voting rights, and economic rights of African
Americans. The result was the most profound and sweeping change in the
American electorate as millions of new citizens were added to this country



after the 1868 ratification of the Fourteenth Amendment, which guaranteed
the citizenship of “[a]ll persons born or naturalized in the United States.”>
The rights to vote, serve on juries, testify in court, enter into contracts, and
own property were some of the key guarantees of that citizenship.

But, in short order, this period of an expansive imagining of black
citizenship gave way to retrenchment and ultimately reversal.
Reconstruction—and the project of black citizenship—ended with the
removal of federal troops from key southern states as part of the
Compromise of 1877°* and a series of Supreme Court decisions that gutted
the equal protection provisions of the Fourteenth Amendment.” It would
take decades of painstaking litigation and the civil rights movement to
return to the promise of the Reconstruction Amendments. But even with the
passage of expansive new legislation protecting employment°® and voting®’
rights and outlawing segregated public accommodations®® and housing,>®
key elements of the backlash against Reconstruction proved to be
stubbornly resilient due to three powerful and consistent interpretive
impediments that have hindered the development and application of robust
civil rights legal protections: racial exhaustion, the intent standard, and the
narrative of reverse discrimination. These interpretive elements, which have
their roots in the Supreme Court’s early post-Reconstruction jurisprudence,
reemerged in the years after the retirement of Chief Justice Earl Warren in
1969%° to narrow and constrict the potential and reach of legal protections
of civil rights.

Racial Exhaustion

A creeping sense of what the scholar Darren Hutchinson calls “racial
exhaustion”® was in full effect by 1883 when the Supreme Court decided
the Civil Rights Cases, a consolidation of five cases challenging the refusal
of private business owners to serve African Americans at a public lodging,
theater, and railroad car.®> These discriminatory acts were in direct violation
of the Civil Rights Act of 1875,% which were intended to protect the rights
of newly freed slaves. In its interpretation of this critical legislation, the
Supreme Court took an unnecessarily narrow view of the Thirteenth and
Fourteenth amendments, finding that they did not authorize Congress to
enact legislation that prohibited discriminatory acts by private individuals,



as opposed to governmental actors. Thus, the Supreme Court struck down
the Civil Rights Act of 1875 and paved the way for the Jim Crow laws
throughout the Deep South.

Shockingly, less than twenty years after Emancipation, the Supreme
Court’s decision in the Civil Rights Cases began criticizing the “special
protections” sought by African Americans after generations of
dehumanization and forced servitude:

When a man has emerged from slavery, and by the aid of
beneficent legislation has shaken off the inseparable
concomitants of that state, there must be some stage in the
progress of his elevation when he takes the rank of a mere
citizen, and ceases to be the special favorite of the laws, and
when his rights as a citizen, or a man, are to be protected in the
ordinary modes by which other men’s rights are protected.
There were thousands of free colored people in this country
before the abolition of slavery, enjoying all the essential rights
of life, liberty, and property the same as white citizens; yet no
one, at that time, thought that it was any invasion of their
personal status as freemen because they were not admitted to
all the privileges enjoyed by white citizens, or because they
were subjected to discriminations in the enjoyment of
accommodations in inns, public conveyances, and places of
amusement. Mere discriminations on account of race or color
were not regarded as badges of slavery.®*

By the time the Supreme Court decided Plessy v. Ferguson in 1896,
upholding the “separate but equal” justification for state-sanctioned racial
segregation,® it had fully abdicated any significant role in ensuring equality
for black people. In this case, Mr. Plessy, the person challenging the de jure
segregation, was seven-eighths white and one-eighth black.%® Even though
“the mixture of colored blood was not discernible in him,” Mr. Plessy was
still “forcibly ejected” and “imprisoned” for refusing to leave the coach of a
passenger train reserved for white passengers.®’” In upholding this
separation of races, the Supreme Court in Plessy, like in the Civil Rights



Cases, continued its retreat from the robust vision of equality contemplated
by the Reconstruction Congress. Indeed, the Supreme Court in Plessy
commented that any “assumption that the enforced separation of the two
races stamps the colored race with a badge of inferiority” is “solely because
the colored race chooses to put that construction on it.”°® By delineating a
false distinction between political equality and social equality, the Court
surrendered its responsibility to ensure the full measure of equal
citizenship: “If the civil and political rights of both races be equal, one
cannot be inferior to the other civilly or politically. If one race be inferior to
the other socially, the constitution of the United States cannot put them
upon the same plane.”%’

Thus, what we now see as successful twentieth-century civil rights
litigation—with Brown v. Board of Education’® at its center—was largely a
project focused on compelling the federal courts to accept its proper role to
ensure that the promise of the Reconstruction Amendments would not be
subverted and derailed by the states. It was only after nearly a hundred
years and a decades-long strategic battle by civil rights lawyers that the
Supreme Court returned the federal courts to the proper role of protecting
the rights guaranteed by the Reconstruction Amendments.

Meanwhile, outside the courtroom, grassroots activists were waging a
similar battle in Congress. Beginning with the Civil Rights Act of 1957,
which created the DOJ’s Civil Rights Division, a series of hard-fought and
stunning legislative victories—the Civil Rights Act of 1964,”? the Voting
Rights Act of 1965,”% and the Fair Housing Act of 1968’“—created an
infrastructure of civil rights protections. The Supreme Court, led by Chief
Justice Earl Warren, played a powerful role in the constitutional affirmation
of the civil rights movement by upholding both the Voting Rights Act of
1965 and the Civil Rights Act of 1964 after they were subjected to
immediate and sustained legal challenges.”®

But in the years following Chief Justice Warren’s tenure, the Supreme
Court once again evinced its impatience with the effort to achieve the
promises of equality. For example, in cases challenging affirmative action,
questions about “how long” ameliorative efforts would need to be made to
combat and prevent racial discrimination began to appear with frequency



and force in the Supreme Court’s decisions.”® This obsession with
identifying an expiration date for the legal mechanism enforcing racial
equality was most expressly stated by Justice Sandra Day O’Connor in her
2003 majority opinion in Grutter v. Bollinger, which upheld race-conscious
admissions at the University of Michigan Law School, but predicted “that
25 years from now, the use of racial preferences will no longer be necessary
to further the interest” of student diversity.”” Amid the current crises of
heightened educational’® and residential”® segregation, income and job
inequality,?” and mass incarceration,?! that prediction seems hardly within
reach.

Discriminatory Intent

The centerpiece of the Supreme Court’s approach to antidiscrimination
protections has been to confine the definition of illegal discrimination to
those acts that are motivated by intentional racial animus. The “intent”
requirement—or the conscious desire to discriminate—has led the Supreme
Court to burden civil rights plaintiffs with the obligation to prove the
unspoken motivation of a defendant supervisor, school board, election
registrar, or law enforcement officer. The primacy of “discriminatory
intent,” as necessary to prove racial discrimination, was established by the
Supreme Court in Washington v. Davis,®? a constitutional challenge to a
personnel test used to hire and promote police officers in Washington, D.C.,
based on the facts that black test takers were four times as likely to fail as
their white counterparts and that the test was not proven to be an adequate
measure of job performance.

The Supreme Court rejected the idea that the discriminatory impact of the
test was sufficient to establish a constitutional violation.®> Writing for the
majority in Washington v. Davis, Justice Byron White declared that “we
have not held that a law, neutral on its face and serving ends otherwise
within the power of government to pursue, is invalid under the Equal
Protection Clause simply because it may affect a greater proportion of one
race than of another.”®* Proof of discriminatory intent, the Supreme Court
held, was the key to invalidating a statute or practice that negatively
affected racial minorities.



In a concurring opinion, Justice John Paul Stevens agreed with the
disposition of the case but expressed skepticism about the discriminatory
purpose requirement, suggesting that courts should instead adopt a flexible
approach that is adaptive to the circumstances of the case. He cautioned:

[I]t is unrealistic, on the one hand, to require the victim of
alleged discrimination to uncover the actual subjective intent of
the decisionmaker or, conversely, to invalidate otherwise
legitimate action simply because an improper motive affected
the deliberation of a participant in the decisional process....
[T]he line between discriminatory purpose and discriminatory
impact is not nearly as bright, and perhaps not quite as critical,

as the reader of the Court’s opinion might assume.?>

He went on to say that this is true “when the disproportion” is so “dramatic”
that “it really does not matter whether the standard is phrased in terms of

purpose or effect.”%

Justice Stevens’s skepticism has been echoed by critics of the
“discriminatory intent” framework, which fails to acknowledge how racial
discrimination actually exists within American society and the nature of its
harm to people of color.®” As Professor Charles Lawrence aptly noted, “By
insisting that a blameworthy perpetrator be found before the existence of
racial discrimination can be acknowledged, the Court creates an imaginary
world where discrimination does not exist unless it was consciously
intended.”®® The discriminatory intent doctrine impedes enforcement of
constitutional protections against racial discrimination by imposing an
almost impossible burden given that discriminatory motives are easily
hidden and multiple decision-makers are often involved.?® Moreover,
focusing on discriminatory intent ignores the fact that victims of racial
discrimination suffer from very real injuries regardless of whether those
injuries were intentionally inflicted: “Does the black child in a segregated
school experience less stigma and humiliation because the local school
board did not consciously set out to harm her? Are blacks less prisoners of
the ghetto because the decision that excludes them from an all-white

neighborhood was made with property values and not race in mind?”%°



Color Blindness and Reverse Discrimination

Justice John Marshall Harlan famously dissented from Plessy v. Ferguson,
declaring that “our Constitution is color-blind.”*! However, in the 1970s
and 1980s, that declaration was turned on its head in the name of
“protecting” white students, contractors, and employees.”> The narrative
and manufactured reality of a “reverse discrimination” entitled to legal
protection was a skillful manipulation of antidiscrimination principles. The
concept of “reverse discrimination” not only used the Fourteenth
Amendment to deny opportunity and legal protection to African Americans
in direct contravention of the Reconstruction Amendments’ purpose, it was
also put on the same doctrinal footing as the use of race to promote
opportunity and equality for African Americans. Notwithstanding the
radically divergent histories of discrimination experienced by black and
white individuals in the United States, both were viewed as “suspect” and
received the Supreme Court’s “strict scrutiny,” meaning that consideration
of either race is constitutionally invalid under the Constitution unless
narrowly tailored to meet a compelling state interest—a standard that is
very difficult to meet.”

The historical inconsistency of this logic was eloquently explained by
Justice Thurgood Marshall: “The Congress that passed the Fourteenth
Amendment is the same Congress that passed the 1866 Freedmen’s Bureau
Act, an Act that provided many of its benefits only to Negroes....Indeed,
the bill was bitterly opposed” by many congressmen “on the ground that it
‘undertakes to make the negro in some respects...superior...and gives them
favors that the poor white boy in the North cannot get.” ”°* Thus, opponents
of affirmative race conscious legislation were claiming “reverse
discrimination” shortly after the Civil War, but the same Congress that
passed the Fourteenth Amendment soundly defeated those claims.

Although equating actions designed to fulfill the intent of the Equal
Protection Clause of the Fourteenth Amendment (that is, actions designed
to remediate the impact of slavery and ensure that black individuals have
full and fair access to the rights of citizenship) with actions designed to
subordinate black people and deny their full citizenship might seem to be a
doctrinal absurdity, the ahistorical principle that any consideration of race
should be treated equally has become the guiding standard set by the



Supreme Court. This adherence to the notion of color-blindness ensures that
any actions taken by government actors to correct the imbalances created by
white supremacy and complex policies of racial subordination are treated as
harshly as the most diabolical efforts to subvert African American
advancement.

The nadir of the Supreme Court’s application of this doctrine came in its
2006 decision, Parents Involved v. Seattle School District No. 1,°> which
struck down even the modest, voluntary efforts of school districts in Seattle
and Kentucky to promote integrated schools. A majority of the Supreme
Court equated the school districts’ laudable integration efforts with
pernicious racial discrimination simply because the school districts
considered the race of students in some aspects of their school-assignment
plans in order to promote racial balance. The current chief justice, John
Roberts, dismissed nearly 150 years of antidiscrimination efforts with a
stunningly simplistic tautology, declaring that “the way to stop
discrimination on the basis of race is to stop discriminating on the basis of
race.””® However, as Justice Sonia Sotomayor noted in her dissenting
opinion in a separate case, “The way to stop discrimination on the basis of
race is to speak openly and candidly on the subject of race, and to apply the
Constitution with eyes open to the unfortunate effects of centuries of racial
discrimination. As members of the judiciary tasked with intervening to
carry out the guarantee of equal protection, we ought not sit back and wish
away, rather than confront, the racial inequality that exists in our society.”%’

Criminal Injustice in Color-Blind Courts

Taken together, racial exhaustion, the search for intentional racism, and the
narrative of reverse racism have strangled an expansive and flexible use of
civil rights laws to protect people of color. Those obstacles prevent people
of color, and black people in particular, from addressing racial inequalities
within the criminal justice system. A contemporary example of how racial
exhaustion and reverse discrimination remain obstacles to the achievement
of racial justice and civil rights is the proclamation “All Lives Matter” in
response to the Black Lives Matter movement. Rather than acknowledging
the distinct, historical dehumanization of black people, which has been



characterized by their treatment by law enforcement, the focus on “all
lives” diminishes the specific injustices faced by “black lives.”"

The Movement for Black Lives and similar movements, as well as the
recent public focus on police-involved killings of black individuals, lay bare
the racial discrimination that is inherent in police violence against black
people. However, the Supreme Court’s interpretation of “equal protection”
under the Fourteenth Amendment imposes significant barriers to bringing
claims of racially discriminatory policing in court. The requirement that
victims of police abuse demonstrate the discriminatory intent of specific
law enforcement actors thwarts the ability of courts to adjudicate and
remedy the systemic discriminatory forces that are often endemic to police
practices. Thus, racism—the elephant in the room—too often remains a
silent courtroom witness even though it is at the forefront of public
discourse and attention in the burgeoning movement for racial fairness in
the criminal justice system.

The Search for Discriminatory Intent

In order to successfully prove race discrimination under the Fourteenth
Amendment of the United States Constitution, a black victim of police
violence must prove discriminatory intent. This means that statistics
demonstrating even stark racial disparities are not, in and of themselves,
sufficient evidence to prove discrimination. For example, in a 1987
Supreme Court case, McCleskey v. Kemp, the NAACP Legal Defense and
Educational Fund presented extensive statistical evidence of racial
disparities in Georgia’s death penalty system: “prosecutors sought the death
penalty in 70% of the cases involving black defendants and white victims;
32% of the cases involving white defendants and white victims; 15% of the
cases involving black defendants and black victims; and 19% of the cases
involving white defendants and black victims.”®® The Supreme Court
specifically acknowledged that there was “a discrepancy that appears to
correlate with race.”!% Nevertheless, in a 54 decision, the Supreme Court
concluded that these compelling statistics alone were not sufficient to prove
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The Supreme Court also expressed concern that if it “accepted [the]
claim that racial bias has impermissibly tainted the capital sentencing
decision, we could soon be faced with similar claims as to other types of
penalty,” which “throws into serious question the principles that underlie
our entire criminal justice system.”'%® In other words, the more racial
disparities existed throughout the criminal justice system, the less open the
Supreme Court was to considering racial disparities as evidence of
discrimination: otherwise, the entire criminal justice system would be in
jeopardy. Justice William Brennan, in his dissenting opinion, called this line
of thinking “a fear of too much justice.”'* And we now know—as we deal
with the painful consequences of mass incarceration—that the Supreme
Court’s “fear of too much justice” has wreaked havoc in the black
community. Indeed, Justice Lewis Powell—who authored the majority
opinion and cast the deciding vote—famously conceded years later that
McCleskey was the one case that he would have decided differently in his
growing opposition to the death penalty during his retirement.'%>

Brown v. City of Oneonta is a racial profiling case decided in 2000 by a
federal appeals court in New York that stands as another example of the
obstacles imposed by the intent requirement.'%® The case arose in the small
upstate New York town of Oneonta, which had a population of only 10,000
residents and 7,500 students in a local college, only about 2—3 percent of
whom were black. On September 29, 1992, a seventy-seven-year-old
woman was attacked by someone she described as a young black man with
a cut on his hand from their struggle during the attack.'”” The victim
admitted that she suspected that the assailant was young only because he
walked quickly.'%® This vague description prompted the local police to stop
and question every nonwhite person on the street and every black student at
the local college.'% The fact that this police action disproportionately
affected the black residents and students of Oneonta was found to be
insufficient to prove racial discrimination because the court found no
evidence of discriminatory animus."'° Even the fact that a black woman was
stopped and questioned by police, which the appeals court conceded may
have shown that the police “considered race more strongly than other parts
of the victim’s description,” was not enough to establish racial
discrimination under the Fourteenth Amendment.''! There was little outcry



when the Supreme Court refused to hear this case just a few weeks after the
September 11 terrorist attacks in New York City and Washington, D.C.

Thus, the intent requirement has imposed substantial—and often
insuperable—barriers for private citizens!'” seeking to attack structural
discrimination in the criminal justice system, including claims of racial
discrimination against police officers and police departments. Proof that
discrimination is systemic and widespread necessarily relies on data of
police activity, but court decisions like McCleskey and Oneonta require
evidence of discriminatory intent or racial animus that is difficult to prove.
While there have been successful race discrimination challenges to police
practices—for example, the New York City “stop-and-frisk” case, Floyd v.
City of New York, in which a district court concluded after a bench trial that
“the NYPD has a policy of indirect racial profiling based on local criminal
suspect data” and “that senior officials in the City and at the NYPD have
been deliberately indifferent to the intentionally discriminatory application
of stop and frisk at the managerial and officer levels”'3>—they are few and
far between. The practical result has been closure of the courthouse doors to
challenges to the kind of race discrimination that black people experience
on a daily basis. As a result, there has been no meaningful opportunity to
develop a body of law that substantively seeks to redress the injuries from
that discrimination—all to the detriment of the many black people who
have suffered at the hands of the police.

Criminal Prosecutions to Vindicate Rights

One of the most frequently articulated frustrations of the black community
is the lack of accountability for police abuse, especially for the unjustified
killings of black individuals. Despite the high burden of proof in criminal
prosecutions—which requires proof “beyond a reasonable doubt”—the
conviction of individual police officers would offer some vindication for the
widespread misconduct faced by communities of color at the hands of
police departments as a whole. Yet, because there is so little faith that local
prosecutors—who routinely have close ties to local law enforcement—will
fairly seek justice, questions persist about the existence of a double standard
for law enforcement defendants. Examples of this include the local
prosecutors’ failure to indict Ferguson Officer Darren Wilson for the killing



of Michael Brown and NYPD Officer Daniel Pantaleo for the murder of
Eric Garner. Both decisions sparked widespread protests across the
country.''# Similarly, incumbent prosecutors in Chicago and Cleveland
were voted out of office and replaced by lesser-known challengers, in large
part due to criticisms of their handling of the prosecutions of police officers
responsible for killing seventeen-year-old LLaquan McDonald and twelve-
year-old Tamir Rice.''® Thus, as one scholar commented, “[a]s was true in
the decade following the Civil War, the failure of states to police their
police leaves to the federal government the task of pursuing prosecutions
against those who abuse their official authority to brutalize civilians.”!®

The statute that authorizes federal prosecutions of police killings and
other instances of excessive use of force by police is 18 U.S.C. § 242
(“Section 242”), which forbids “[w]hoever, under color of any law, statute,
ordinance, regulation, or custom, [from] willfully subject[ing] any person in
any State, Territory, Commonwealth, Possession, or District to the
deprivation of any rights, privileges, or immunities secured or protected by
the Constitution or laws of the United States.”™” As part of the Civil Rights
Act of 1866,'8 Section 242 “increased the level of power and the presence
that the federal government had over those states (and persons within those
states) who were resistant to ensuring that the basic rights of African
Americans were met.”'!9 In essence, “Section 242 is aimed at public
officers who abuse the constitutional or statutory rights of others,”!??
especially emancipated slaves.

The seminal Supreme Court case explaining Section 242 is Screws v.
United States,'?! which was decided over seventy years ago, in 1945. The
majority opinion begins by stating that “[t]his case involves a shocking and
revolting episode in law enforcement,”'?? and then describes the following
facts:

Petitioner Screws was sheriff of Baker County, Georgia.'?> He
enlisted the assistance of petitioner Jones, a policeman, and
petitioner Kelley, a special deputy, in arresting Robert Hall, a
citizen of the United States and of Georgia. The arrest was
made late at night at Hall’s home on a warrant charging Hall



with theft of a tire. Hall, a young negro about thirty years of
age, was handcuffed and taken by car to the court house. As
Hall alighted from the car at the court house square, the three
petitioners began beating him with their fists and with a solid-
bar blackjack about eight inches long and weighing two
pounds. They claimed Hall had reached for a gun and had used
insulting language as he alighted from the car. But after Hall,
still handcuffed, had been knocked to the ground they
continued to beat him from fifteen to thirty minutes until he

was unconscious. 24

Robert Hall subsequently died from the injuries from this savage beating.'%°

In prosecuting Sheriff Screws and his accomplices, the federal
government charged them with “ “willfully’ caus[ing] Hall to be deprived of
‘rights, privileges, or immunities secured or protected’ to him by the
Fourteenth Amendment—the right not to be deprived of life without due
process of law; the right to be tried, upon the charge in which he was
arrested, by due process of law and if found guilty to be punished in
accordance with the laws of Georgia.”'?® In other words, federal
prosecutors argued that the Constitution required law enforcement in Baker
County to try and, if convicted, punish Mr. Hall through the court system
rather than by beating him to death for the alleged offence of stealing a tire.
Notably, willful deprivation of Mr. Hall’s right to “equal protection under
the laws,” which prohibits discriminating against Mr. Hall under the
Fourteenth Amendment, was not included in the charges—although the
Screws Court noted in its recounting of Section 242’s history that “[in origin
it was an antidiscrimination measure...framed to protect negroes in their

newly won rights.” %’

Sheriff Screws and his codefendants had been convicted by a jury, but the
Supreme Court threw out the conviction and remanded the case for another
trial because the jury did not have a proper understanding of the term
“willfully.” According to the Supreme Court in Screws, it was not sufficient
that the defendants willfully killed Mr. Hall: the defendants must have also
had the specific intent to willfully deprive him of a constitutional right, in

this case “the right to be tried by a court rather than by ordeal.”'?® Thus, in



order to federally prosecute someone under Section 242, not only must “the
suspect...have violated a person’s rights,” he or she must also have

“intended to do so.”129

The Supreme Court explicitly recognized that its interpretation of
“willfully” made Section 242 “less severe.”!3? In fact, the Supreme Court
opined that “willfully” was added by Congress into the statute so that “its
severity” would “be lessened by making it applicable only where the
requisite bad purpose was present, thus requiring specific intent not only
where discrimination is claimed but in other situations as well.”!3! The
Supreme Court recognized that there was a high bar to proving racial
discrimination as a constitutional violation due to the intent requirement,
and the Screws decision carried this high bar over to proving other forms of
constitutional violations by also requiring proof of specific intent, thereby
making it more difficult to federally prosecute someone for the deprivation
of those constitutional violations.'3?

Forty years after the Screws decision, the Supreme Court began
evaluating claims of excessive—and even deadly—force by police officers
under the Fourth Amendment’s prohibition against unreasonable search and
seizure rather than other constitutional provisions.'®3 As established by the
Supreme Court, the “test of reasonableness under the Fourth Amendment...
requires careful attention to the facts and circumstances of each particular
case, including the severity of the crime at issue, whether the suspect poses
an immediate threat to the safety of the officers or others, and whether he is
actively resisting arrest or attempting to evade arrest by flight.”!34
Moreover, when evaluating the reasonableness of an officer’s actions, the
Supreme Court cautioned “that police officers are often forced to make
split-second judgments—in circumstances that are tense, uncertain, and
rapidly evolving—about the amount of force that is necessary in a particular
situation.”!3°

Legal scholars have been critical of the Supreme Court’s Fourth
Amendment “reasonableness test” as it pertains to excessive force by police
officers because, in practice, it provides insufficient guidance to lower
courts handling these types of claims.'>® But what constitutes
“reasonableness” should exact even more scrutiny in the context of police



killings of black people, given the phenomenon of implicit bias.'’

Individuals such as police officers have a greater risk of interpreting
ambiguous behavior of a black person as a threat, when compared to the
behavior of a white person.!®® Indeed, a black person is more likely than a
white person to be perceived to have a gun, as opposed to a tool,'*° and
more likely to be shot when unarmed.'4? These automatic, yet baseless,
associations between race and dangerousness—derived from generations of
false and dehumanizing stereotypes of blackness—are even more likely to
occur when making the type of “split-second judgments” that the Supreme
Court acknowledged were common for police officers.!4!

History is replete with instances of police officers going unpunished for
killing a black man. “[A]fter the conclusion of the Screws case, Claude
Screws was elected to the Georgia State Senate.”'#’ Thus, justice was
denied, as it had been in the killing of Johnny Robinson by Officer Jack
Parker in Birmingham, Alabama, and the shooting of Walter Irvin by
Sheriff Willis McCall in Lake County, Florida. More recently, the DOJ
declined to prosecute Officer Darren Wilson under Section 242 for the
killing of Michael Brown, concluding that Officer Wilson was justified in
using lethal force because “it was not unreasonable for [him] to perceive
that Brown posed a threat of serious physical harm, either to him or to
others,”'*3 and Officer Wilson did not act “willfully” or “for the specific
purpose of violating the law”!#* because “his intent in shooting Brown was
in response to a perceived deadly threat.”!*> What exactly happened
moments before Michael Brown’s death has been disputed, as well as the
purported threat that Officer Wilson claimed to have experienced. But
missing from the analysis of Officer Wilson’s culpability and the
reasonableness of his actions is his employment and training in a police
department with a now-documented history of persistent discrimination
against the black residents of Ferguson,'#® as well as the role race may have
played in Officer Wilson’s perception of threat. Not surprisingly, race was
not mentioned once in the DOJ’s eighty-six-page report regarding the
federal criminal investigation into the shooting death of Michael Brown.

Conclusion



Both the Fourteenth Amendment to the United States Constitution and
Section 242 were enacted in the aftermath of the Civil War and the
emancipation of millions of enslaved African Americans. Their express
purpose was to ensure the equal rights of black people given a long-
standing history of legally imposed and sanctioned racial inferiority and
human degradation. Yet, despite the specific origins of these legal
protections, the Supreme Court has, over the years, taken a restrictive and
constrained view of the courts’ ability and authority to address—and
redress—the injuries emanating from twenty-first-century manifestations of
racial discrimination. The Supreme Court’s overly simplistic and formalistic
understanding of racial discrimination has stunted the development of a
more robust body of antidiscrimination law that would directly and
substantively deal with the evolving nature of racism, especially as it
pertains to the policing of black individuals.

As the courts become less available as a legal recourse for systemic racial
discrimination in policing, communities have turned to prosecutions of
individual officers as remedies for police abuse, especially police-involved
killings of black people. Yet, these prosecutions have often been sources of
great disappointment, whether from prosecutors’ routine failure to seek or
secure an indictment or from a judge or jury’s decision not to convict.
Criminal prosecutions are, of course, subject to the highest burden of proof
in the judicial system (proof beyond a reasonable doubt), and criminal
defendants (regardless of who they are) are entitled to a presumption of
innocence. When it comes to prosecutions of police officers accused of
killing black victims, however, there is a legitimate concern about the
existence of a double standard with respect to how much evidence
establishes a reasonable doubt and how much of a presumption of
innocence officers receive, as compared to the black criminal defendants
who come from the same communities as the black victims of police abuse.

For both civil actions challenging systemic racial discrimination in law
enforcement agencies, as well as criminal prosecutions of individual police
officers, courts—led by the Supreme Court—have made it difficult to
litigate issues of race, especially the real-world forms of discrimination
experienced by black individuals at the hands of law enforcement in the
present day. The primacy of “discriminatory intent” as the only actionable



form of racial discrimination under the Fourteenth Amendment’s Equal
Protection Clause presumes that discrimination exists only as deliberate and
malicious acts by individuals, rather than embedded within the fabric of
many of our social institutions, especially our law enforcement agencies
with their long history of racial violence toward the black community.
Additionally, criminal prosecutions for alleged acts of police abuse are
often devoid of a race context that informs the reasonableness of an accused
officer’s perceptions of his or her own safety and the communities that are
most heavily policed.

The challenge in the coming years for civil rights lawyers and activists
alike is to advance a more effective body of equal protection and
antidiscrimination law that directly tackles the messy, complicated,
emotionally fraught, and eminently important problem of racial
discrimination in our country. This is especially true in the context of our
manifestly flawed and unfair criminal justice system, which for generations
has magnified deep-seated racial stereotypes of black people as violent,
dangerous, and criminal. It is, therefore, incumbent on all of us to continue
the struggle that began with Emancipation and the passage of the
Reconstruction Amendments to fully and substantively secure our nation’s
promise of equality for all. Through legal advocacy, we must not only
protect the significant advances that have been made in battling race
discrimination, but also push the courts to do more. Simultaneously,
activists on the ground must document and demonstrate, in stark detail, the
shortcomings of our legal system and demand real and meaningful progress
for those who have suffered the most.

The road ahead will not be easy, especially given our increasingly
conservative judiciary and the slowly evolving nature of constitutional
jurisprudence. But there has recently been a glimmer of hope in a
remarkable dissenting opinion, written in 2016 by Justice Sonia Sotomayor,
the first Latina member of the Supreme Court. The case, Utah v. Strieff,
concerned the admissibility of evidence seized during a search incident to
an arrest for an outstanding warrant, where the initial investigatory stop was
unquestionably illegal.'” The majority of the Supreme Court held that such
evidence was “admissible because the officer’s discovery of the arrest
warrant attenuated the connection between the unlawful stop and the



evidence seized incident to arrest.”'#% Justice Sotomayor’s dissent begins
by explaining how the majority ruling contradicted longstanding Supreme
Court precedent “to exclude illegally obtained evidence” whenever
“ ‘lawless police conduct’ uncovers evidence of lawless civilian conduct” in
order to “remove an incentive for officers to search us without proper

justification.”4°

The extraordinary portion of Justice Sotomayor’s dissent, however, was
Part IV, which sadly no other Supreme Court Justice joined. She cataloged
the many ways that condoning unlawful stops could lead to “treating
members of our communities as second-class citizens”: the degradation of
being stopped for any pretextual justification that may include your
ethnicity, residence, clothes, and behavior; possible searches of a bag or
purse or frisks of your body in front of passersby; and all the indignities
attendant to an arrest.'>° Most remarkably, Justice Sotomayor wrote directly
about the racial implications of police malfeasance. Citing the work of
Michelle Alexander, W.E.B. Du Bois, James Baldwin, and Ta-Nahesi
Coates, Justice Sotomayor eloquently explained the particular harm of the
Supreme Court’s ruling on people of color:

The white defendant in this case shows that anyone’s dignity
can be violated in this manner....But it is no secret that people
of color are disproportionate victims of this type of
scrutiny....For generations, black and brown parents have given
their children “the talk”—instructing them never to run down
the street; always keep your hands where they can be seen; do
not even think of talking back to a stranger—all out of fear of
how an officer with a gun will react to them....We must not
pretend that the countless people who are routinely targeted by
police are “isolated.”...Until their voices matter too, our justice

system will continue to be anything but.>!

We should not underestimate the power of a member of our highest court
writing so specifically and pointedly about the Supreme Court’s impact on
those whom the Reconstruction Amendments were aimed to protect.
Harkening back to the revelatory opinions of Justice Thurgood Marshall,



Justice Sotomayor undoubtedly drew upon her experiences as both a
litigator and a person of color in her effort to ground Supreme Court
jurisprudence in the lived experiences of actual people. As Justice
Sotomayor expressly recognized, Supreme Court decisions do not exist in a
vacuum, but instead have real and significant consequences on people’s
daily lives. Those consequences are no less important for black individuals
who fall victim to police abuse and who should be able to turn to the courts
to protect and vindicate their rights as equal members of our society.
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Poverty, Violence, and Black Incarceration

JEREMY TRAVIS AND BRUCE WESTERN

IN THE HUNDRED and fifty years since Emancipation, the two great markers
of racial injustice have been violence and poverty. Violence encompasses
the community violence of street crime in African American neighborhoods
richly documented since W.E.B. DuBois’s (1899) analysis of the social
problems of Philadelphia’s ninth ward, the political violence of the Klan,
and other domestic terrorism that wreaked havoc through the first half of
the twentieth century, and the state violence of law enforcement and
imprisonment." Just as the physical security of African Americans has
always been tenuous, material well-being has also been elusive. Statistics
on black employment and poverty reflect a stubborn disadvantage that
withstood great twentieth-century efforts at social improvement through the
New Deal and the Great Society.

Mass incarceration occupies a special place in the long historical contest
over African American citizenship. Blacks have always been imprisoned at
much higher rates than whites, at least since Reconstruction.? In 1900, the
imprisonment rate was three times higher for blacks than whites, and the
racial disparity in incarceration climbed steadily throughout much of the
twentieth century.® But the penal system has acquired a historically new
significance over the last two decades. Racial inequality in incarceration
peaked in the 1990s as African Americans had become about seven times
more likely to be imprisoned than whites.* And in the current era of mass
incarceration, imprisonment is not just unequally distributed between blacks
and whites; incarceration is pervasive in poor communities of color. For
recent birth cohorts, born since the late 1970s, about a fifth of all black men



have served time in prison. Among high school dropouts, lifetime chances
of imprisonment are even higher, approaching 70 percent.”

Mass incarceration now lies at the intersection of violence and poverty in
contemporary African American life. The historic expansion of state
violence with rising prison and jail populations was concentrated almost
entirely among the economically disadvantaged.® In American cities, very
high rates of incarceration came to characterize very poor, mostly African
American neighborhoods that were also struggling with high rates of crime,
profound joblessness, family instability, poor schools, and inadequate health
care.”-8

We argue that mass incarceration grew out of social conditions of poverty
and violence, and has created a novel kind of social inequality in which full
participation in American life has been foreclosed in poor black
communities. Like earlier chapters in African American history—slavery,
Jim Crow, and the emergence of the northern ghetto—the racial inequality
produced by mass incarceration has been perpetuated by the levers of law
and political control. Reversing mass incarceration, too, will require
significant political will. Our analysis suggests that such a political project
must confront the central importance of violence and poverty to American
race relations. A project for racial justice must simultaneously provide for
the physical safety of African American children and adults, and improve
the level of material well-being in black communities. The excessive use of
prison as a response to the problem of violence and other crime has done
little to advance the safety of those communities and now looms large as a
barrier to any hopes for economic, political, and social advancement of
Americans of African descent.

The Social, Political, and Legal Origins of the Prison Boom

Mass incarceration is often traced to a combination of three conditions:
rapid social and economic change in American cities, a conservative
backlash to civil rights politics of the 1960s, and since the 1970s a
transformation of criminal justice policy that intensified the prosecution and
punishment of drug offenses, required prison time for minor offenses, and
implemented very long sentences, particularly for violence.



The African American community, and black men in particular, were
central to each of these developments. High rates of violent crime emerged
in minority neighborhoods of concentrated disadvantage. The collapse of
urban manufacturing industries propelled high rates of unemployment for
black men with low levels of schooling. In the wake of social protest and
the passage of the Civil Rights Acts, conservative politicians curried favor
with white voters by touting an often racialized politics of law and order.
Finally, the war on drugs and tough-on-crime sentencing policy were
intended to address the problem of inner-city crime and had disastrous
effects on the incarceration of black men.

American urban life was roiled in the 1960s and 1970s by a sustained rise
in crime, episodes of severe civil disorder, and the collapse of urban labor
markets for unskilled workers in inner cities. Crime rates had always been
higher in urban areas than in the suburbs and rural America, but the early
1960s ushered in an increase in crime that was to last over two decades. The
national homicide rate more than doubled from 4.5 (per 100,000) in the
early 1960s to its peak year of 10.2 in 1980. The increase was even larger in
cities, rising in Chicago, for example, from 10.3 in 1960 to 25.0 in 1975.°
The murder rate for African Americans was 6 to 10 times higher than for
whites, and Gurr found the increase in violence in the 1960s and 1970s to
be associated with a disproportionate rise in black murder rates.'® Murder
rates for young black men in particular reached extremely high levels—
around 150 per 100,000 in 1980—making homicide the leading cause of
death among blacks aged 15 to 34 by the early 1990s.!

Urban life in the 1960s also became more volatile in other ways. The
sixties were marked by acute episodes of urban disorder. Riotous
summertime unrest in U.S. cities culminated in the Kerner Commission
report on civil disorders, which surveyed dozens of incidents of disorder in
twenty-three cities. Concluding famously that the nation was moving to
“two societies, one black, one white—separate and unequal,” the report
warned that racial polarization threatened the destruction of basic
democratic values.

The civil disorder of the sixties foreshadowed a long economic malaise in
American cities, particularly in poor communities of color. American cities
passed through a long eclipse in the 1970s and 1980s. The out-migration of



working-class and middle-class families for the suburbs and shrinking
employment in urban manufacturing left pockets of severe and spatially
concentrated poverty.'?!3 Joblessness, nonmarital birth rates, and rates of
violent crime all increased in poor inner-city neighborhoods. It was in these
poor communities that incarceration rates climbed highest, yielding
extraordinary rates of involvement in the criminal justice system,
particularly among young minority men with very little schooling.

Rising incarceration rates are closely linked to the burgeoning
employment problems of young, low-skilled men. Persistent employment
problems began to emerge through the 1970s, concentrated among workers
with just a high school education or less. In part this could be seen in the
growing race gap in unemployment between black and white workers. But
more fundamental changes were also unfolding in urban labor markets as
labor force participation declined among young, less-educated black
men.'41>15 In a careful review of labor market data from the 1970s and
1980s, Richard Freeman and John Bound found growing racial gaps in
earnings and employment that extended from the mid-1970s to the end of
the 1980s. Anticipating the close interconnection between economic
opportunity and incarceration that was to flourish over the following
decade, Freeman and Bound also observed how the prevalence of criminal
records among young black men with little schooling was itself becoming a
major cause of reduced employment.

How did the employment problems of inner-city youth contribute to the
growth in incarceration rates? Researchers focused on two main channels.
First, in a context depleted of legitimate economic opportunities, young
inner-city residents increasingly turned to drug dealing and other crime as a
source of income. Thus econometric studies interpret high rates of arrest
and incarceration as indicating high levels of criminal involvement among
disadvantaged youth.!”>!® Consistent with the quantitative research,
ethnographers vividly described the proliferation of drug dealing and
violence in the high-unemployment ghettoes of the 1980s and 1990s.%-20:21

Second, the shifting conditions of urban life—the emergence of mass
unemployment among young men in poor urban neighborhoods, and a
flourishing street trade in drugs, combined with a real increase in violent
crime—produced a punitive response from criminal justice authorities. How



did this happen in practice? Researchers have long observed intensive
police scrutiny of poor neighborhoods.?”?® Under conditions of mass
unemployment, more of daily life, and illegal activity, transpires in public
space. Ethnographers suggest that the purchase and consumption of drugs,
drunkenness, and domestic disturbances are more likely to take place in
public in urban areas, but in private homes in the suburbs. Consequently,
poor urban residents are more exposed to police attention and risk arrest
more than their suburban counterparts.”#?> The great social distance
between the police and poor urban minorities also contributes to distrust on
both sides. Police tend to view disadvantaged blacks and Hispanics and the
communities in which they live as unsafe.’®?” The poor are treated with
more suspicion as a result. A parallel set of findings indicates judges treat
poor defendants more harshly in the courts. Poor defendants have been
found to be viewed as more culpable and having fewer prospects for
rehabilitation.?®2%3%3! As a consequence, the incarceration rates of young
black men were found to rise with their unemployment rates, and
incarceration rates increased most in states where black unemployment
problems were most severe.>’

These social and economic trends accompanied a change in the politics
of crime. The cultural trope of black criminality had deep historical roots
that were nourished not just by popular stereotypes but also by academic
criminology and official statistics on crime that had been recording arrests
separately for blacks and whites since the early twentieth century.® Ideas
about the criminal predisposition of African Americans gained a special
political significance in reaction to the rapid social and political change of
the sixties. Conservative politicians drew a close connection between social
protest, civil disorder, and crime and argued for a get-tough
approach.343>3% In presidential politics, Barry Goldwater in the 1964
election warned of “the growing menace in our country...to personal safety,
to life, to limb, and property.” Goldwater vowed that “liberty lacking order
will not become the license of the mob and of the jungle.”3”-3%39 In his
third-party campaign George Wallace used similar imagery to paint civil
rights activists as the enablers of criminals: “[We] find the nation’s capital
becomes a jungle where citizens fear to walk the streets at night,” resulting
in “the astounding spectacle of...high officials calling for the passage of the



so-called civil rights bill for fear of mob violence.”*? Speaking to trends in
crime, Richard Nixon in 1968 also conjured up images of wild savages in
which “the city jungle will cease to be a metaphor; it will become a barbaric
reality.”#!

Racially charged political talk about crime demanded a punitive
response. Three policy changes, originating in the 1970s and continuing
through the 1990s, drove the increase in incarceration: the intensified
enforcement and punishment of drug crimes, the widespread adoption of
mandatory prison time for less serious offenses, and the adoption of very
long sentences, especially for serious violence.*’ President Nixon declared
a “war on drugs” in 1971, expanding the size and capacity of federal drug
control agencies. Drug arrest rates escalated sharply through the 1980s and
remained at a high level through the 1990s. During this period, drug arrest
rates for blacks were more than twice as high as for whites. States widely
adopted prison sentences for drug offenses, and mandatory minimum prison
sentences for drug crimes were established in the federal system. The war
on drugs came to have large racially disparate effects on incarceration. Just
as mandatory minimum sentences were legislated for drug crimes,
mandatory prison sentences were also passed for a large number of non-
serious crimes. The main effect of the widespread adoption of mandatory
minimum sentences was to make incarceration the presumptive punishment
for a felony offense. Finally, very long sentences were passed through the
1990s. In part, this involved increasing sentences for violent crimes and
restricting eligibility for parole release. In part, it involved the adoption of
very long sentence enhancements, especially for defendants with prior
felony records. California’s three-strikes enhancement, in which third-time
felony defendants could be given life sentences, was widely emulated
around the country. The net result was that individuals already sentenced to
prison terms were kept in prison longer.

The social and economic deterioration of American cities, the emergence
of racialized tough-on-crime politics, and the adoption of more punitive
sentencing policies all set the stage for the emergence of very high rates of
incarceration. The social landscape (dotted with poor, high-crime, African
American neighborhoods), the politics (raising the specter of black
criminality), and policy (focused on the street trade in drugs and violence)



made the pervasive incarceration of poorly educated black men
overwhelmingly likely.

Race and the Growth of Incarceration

Prison incarceration is the deep end of the criminal justice system. Prisons
are state or federal facilities holding people convicted of felony offenses,
typically for a minimum of twelve months, twenty-nine months on average,
with about 10 percent serving life sentences.*>** Prisons account for about
two-thirds of all U.S. incarceration, with the remaining penal population
held in local jails either serving short sentences or awaiting trial.

Two main facts stand out in research on the social contours of
imprisonment. First, the U.S. incarceration rate today is unparalleled by
comparative and historical standards. The scale of a penal system is
typically measured by an incarceration rate that records the number of
people who are locked up on a given day as a fraction of the total
population. In 2012, the U.S. prison and jail incarceration rate was the
highest in the world at 707 per 100,000, significantly exceeding
incarceration rates in Western Europe. From Germany (77 per 100,000) to
the United Kingdom (148 per 100,000), incarceration rates were nearly an
order of magnitude lower than in the United States.

Historically, data on the state and federal imprisonment rate go back to
the 1920s. In 1925, the U.S. imprisonment rate was close to today’s Western
European average, around 100 per 100,000. Imprisonment rates remained
stable until the early 1970s. In the period from 1972 to 2012 the
imprisonment rate increased fivefold, from 93 to 471 per 100,000. In
absolute numbers there were 1.5 million people in U.S. prisons in 2012 and
another 700,000 in local jails. Thus, the total penal population in the United
States stands at 2.2 million. Although the United States accounts for just 5
percent of the world’s population, U.S. prisons and jails account for 23
percent of the incarcerated population worldwide.
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Figure 1. State and federal prison admission rates, 1926 to 1986, and state and federal
imprisonment rates, 1980 to 2010, for blacks and whites. Source: Admissions rates are
from Langan (1991). Black and white imprisonment rates are from Blumstein and Beck
(2012). This figure is reproduced from Travis, Western, and Redburn (2014, p. 57).

In addition to a historically and comparatively unprecedented rate of
incarceration, the penal population is marked by large racial and other
disparities. As a result, the effects of incarceration are concentrated in a
disproportionately poor and minority segment of the population. Combining
historical data on race and prison admissions with contemporary data on
imprisonment rates, figure 1 provides a long historical time series on
incarceration for blacks and whites. Over much of the twentieth century,
blacks have been two to three times more likely to be incarcerated than
whites. The racial disparity in incarceration grew substantially from the
1970s, peaking in the late 1990s. Throughout the 1990s, African Americans
were about seven times more likely to be incarcerated than whites. In the
2000s, racial disparity declined, but black arrest rates have declined more
than among whites, indicating that the relatively punitive treatment of black
arrestees has increased in the recent period.*



To account for racial disparity in incarceration rates, researchers have
studied the patterns of arrests, charging, convictions, sentencing, and
imprisonment. Research on sentencing has mostly focused on the racial
differences in receiving a custodial sentence for black and white defendants,
controlling for legally relevant factors. Although blacks are more likely to
receive prison sentences than whites, much of the racial disparity is
explained by differences in the severity of offenses and criminal
history.46:47

Sentencing research provides only a partial explanation of racial
disparities in incarceration because the analysis begins relatively late in the
processing of a criminal case. Other studies of racial differences in
imprisonment begin with patterns of arrest, upstream from the criminal
trial. Research comparing racial disparities in arrest and incarceration began
with a seminal paper by Blumstein, who studied state imprisonment across
a range of offenses. Where the distribution of imprisonment is proportionate
to the distribution of arrests, we can conclude that the level of African
American incarceration reflects the level of arrests. Using this method,
Blumstein concluded that 80 percent of the disparity in state imprisonment
is attributable to racial differences in arrests. Langan replicated this
analysis, using victimization data to answer criticism that disparities in
arrest may result from police discrimination rather than racial differences in
offending. Langan concluded that the high rate of African American
incarceration was not reducible to discriminatory patterns of arrest and
instead reflected the relatively high rate of crime among African
Americans. Recent data from the 1990s and 2000s, however, suggest that
the racial disparity attributable to offending has declined significantly.
Tonry and Melewski find that the unexplained component of incarceration
disparity has increased and only 60 percent of the recent disparity in
imprisonment is attributable to the racial differences in arrest.

While these analyses are helpful for linking incarceration to arrests, they
fail to encompass the effects of sentencing policy on exacerbating the racial
disparities in incarceration rates. In the first instance, the policy decisions
taken over the past four decades, particularly in the 1990s, to increase
sentence length for those convicted of violent crimes have resulted in more
African Americans, mostly men, spending more of their lives in prison for



crimes that in earlier years would have been punished less severely. Thus,
through the 1990s and early 2000s, African Americans accounted for half
or more of all state prisoners who were convicted of murder, robbery, or
aggravated assault.*® From the 1980s to the 2000s, the proportion of
prisoners serving at least ten years for each of these violent offenses
increased by 57, 236, and 90 percent.*” Thus, time served in prison
increased disproportionately for African Americans.

Drug policy also played a large role in the prison build-up. Over the same
period that overall incarceration rates were increasing fivefold, the rate of
incarceration for drug offenses increased tenfold.>® The ballooning of the
population in prison for drug offenses exacerbated racial disparities. At the
beginning of the prison build-up, African Americans were arrested for drug
crimes at a rate about double that of whites. By 1989, the African American
arrest rate for drug crimes had surged to 1,460 per 100,000, nearly four
times the rate for whites, which was 365 per 100,000.

As policymakers reacted to the introduction of crack cocaine into urban
communities with harsher enforcement and stiffer sentences, racial
disparities became even more pronounced. The spike in arrest rates of
African Americans was visible at the front door of America’s prisons. In
1987, nearly equal numbers of whites and African Americans were
admitted to state prisons for drug crimes, about 20,000. By 1990, the
admissions of African Americans had quadrupled to nearly 80,000 per year;
for whites, the increase was to about 30,000 a year.°" These stark racial
disparities in arrest and incarceration rates for drug offenses do not mirror
observable racial differences in drug use or drug sales. On the contrary,
national surveys report stable levels of drug use with little or no racial
differences. Although the measures of drug-selling activity are highly
inadequate, longitudinal surveys of youth show that white youth actually
report slightly higher levels of drug sales than their African American
counterparts.>>>3

Crack cocaine was also the target of harsh sentencing policy. In 1986, the
federal Anti-Drug Abuse Act mandated a five-year prison sentence for five
grams of crack, while imposing the same sentence for five hundred grams
of cocaine. The 100 to 1 disparity fell heavily on black defendants. In 1993,
for example, blacks made up 88.3 percent of federal convictions for crack



distribution, compared to 4.1 percent for whites.>* Only in 2010 was the
extreme sentencing disparity moderated when the crack-to-powder ratio
was reduced from 100 to 1 to 18 to 1, and the federal five-year mandatory
minimum sentence for crack possession was eliminated.

Beyond the racial divide, incarceration is also distributed unequally
within the African American community. About 93 percent of prison and
jail inmates are men, over half are in their twenties and thirties, and most
have less than a high school education. Disparities of age, race, and
education have created extraordinarily high rates of imprisonment among
young African American men who have dropped out of high school. Figure
2 shows the probability of imprisonment by age thirty-five for two cohorts
of men, one born in the late 1940s, growing up before the prison boom, and
the other born in the late 1970s, growing up through the prison boom. These
cumulative risks of imprisonment are reported for three levels of education:
at least some college (C), completed high school (HS), or less than high
school (DO). The figure shows that for African American men born in the
late 1970s who failed to complete high school, about two-thirds had prison
records by age thirty-five. In short, mass incarceration has involved the
pervasive institutionalization of young men of color with very little
schooling.
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Figure 2. Cumulative risks of imprisonment by 1979 for men born in 1945-1949 and by
2009 for men born in 1975-1979, by race and education.

Note: C = at least some college; HS = completed high school or general equivalency
diploma (GED); DO = no high school diploma or GED. Source: Western and Wildeman,
2009. This figure is reproduced from Travis, Western, and Redburn (2014, p. 67).

As the incarceration rate increased, conditions of penal confinement
deteriorated in important respects. Prisons became safer as the number of
deaths in custody declined, but prisons also became more overcrowded.
Overcrowding reflects the stark reality that America did not build enough
prisons to accommodate the expanding prison and jail populations
mandated by a newly punitive sentencing regime. As the prison population
increased beyond the design capacity of correctional facilities, prison
administrators, with approval from the federal courts, increased the use of
double and triple cells (meaning two or three individuals lived in a cell built
for one), commandeered cafeterias and gymnasiums as dormitories, and
added bunk beds to minimum-security housing.

Beyond the statistics of overcrowding, the quality of prison life has also
changed significantly. The portion of the prison population suffering from



mental illness has increased, and some prison systems have experienced the
growth of gangs defined by race and ethnicity. Under these conditions,
correctional administrators cut services, and the rehabilitative ideal—
central to correctional philosophy in an earlier era—Ilost its persuasive
power.>> Perhaps most telling was the rise of a correctional philosophy
called the “penal harm” movement, which viewed the time in prison as a
time for more punishment.”®>” The tough-on-crime rhetoric that defined the
new American punitiveness penetrated the walls of correctional practice as
some prisons removed air conditioners, abolished furloughs, banned
televisions, abandoned conjugal visits, eliminated work-release programs,
and generally made life inside prisons harsher than before.

Although the mortality rate inside prisons declined, most other indicators
of prison life painted a picture of longer sentences, less contact with the
outside world, and fewer program opportunities. In this environment,
African American prisoners encountered another system of justice, not
unlike that on the outside. They have been more likely to be disciplined for
infractions, rules violations, and reports of misconduct, which in turn has
led to more punishment within the prison. The ultimate expression of the
penal harm movement has been the growth of solitary confinement, also
known as administrative segregation. This deprivation of liberty—
confinement to a small cell, twenty-three hours a day, with no human
contact, sometimes for years—represents the deep end of the deep end.
Although data are scarce, there is also evidence of racial disparities in this
form of punishment too. In New York State, for example, African American
prisoners make up 49 percent of the prison population but constitute 59
percent of those in solitary confinement.®® A survey of eighteen
jurisdictions reveals similar patterns: African American prisoners
represented 39 percent of the prison population, but 47 percent of those in
administrative segregation units.”® Recent figures from the Bureau of
Justice Statistics indicate that, compared to whites, African American
prisoners are 25 percent more likely to have spent time in segregation in the
last twelve months. Not just a more punitive type of confinement, long
periods of segregation are associated with elevated levels of anxiety, mood
disorder, and serious psychological distress.®® This prison-to-solitary



pipeline, infused with racial disparity, defines the extreme instance of state
violence short of capital punishment.

The Consequences of Incarceration for Social and Political Life

The effects of incarceration extend well beyond the loss of liberty suffered
during a period of confinement. Social researchers have studied the effects
of incarceration on crime, on the well-being of individuals after
incarceration, and on communities.

To estimate the effect of incarceration on crime, a large literature has
studied deterrence and incapacitation—the two channels through which
incarceration might reduce crime. For deterrence, would-be criminals are
thought to weigh the benefits of crime against the costs of incarceration.
Research finds, however, that those involved in crime respond more to the
certainty and speed of punishment, rather than its severity.®! For
incapacitation, incarceration takes those off the street who might otherwise
be involved in crime. This assumes that those incarcerated (street corner
drug dealers, say) would not be replaced if locked up, and that people
would continue to actively offend if not for their incarceration. In reality,
street corners often repopulate with drug dealers after a street sweep, and
offending declines with age so additional time on long sentences has little
incapacitative effect. Against this background, most studies of the growth in
incarceration find the crime reduction effect to be small.®? Thus, estimates
indicate that for the large crime decline of the 1990s—which contributed to
the public safety of blacks and whites in similar proportion—between 70
and 90 percent was unrelated to the fivefold growth in incarceration rates.%

If we cannot be certain that mass incarceration appreciably improved
public safety, what about its other social and economic consequences?
Some studies have focused on incarcerated individuals, their families, or the
communities from which they are drawn. Legal scholars have examined the
so-called civil disabilities (loss of legal rights) associated with a prior
criminal conviction. Still others have cast a wider net, looking at the impact
of high rates of incarceration on the efficacy of democratic institutions and
the larger social fabric.



This research encompasses related ideas about collateral consequences,
invisible punishment, social stigma, or social exclusion. Given the massive
expansion of imprisonment, the attendant reach of the criminal justice
system into American society, and the extreme racial disparities in
imprisonment and justice involvement, this research takes on elevated
urgency.

At the core of this research stand discrete inquiries into topics such as the
effects of incarceration on earnings, employment, physical health, mental
health, housing, education, mortality, and child well-being.eﬁ’4 Unfortunately,
only a few studies have extrapolated the findings to consider the aggregate
consequences of incarceration on racial inequality. Here, research has
focused on labor markets, the children of incarcerated parents, and
communities.

In the labor market, incarceration has often been found to be associated
with diminished earnings and employment. Incarceration is thought to
reduce economic opportunities by diminishing job skills, undermining
physical and mental health, constricting social networks, eroding family
support, and conferring stigma.®® The most direct evidence on these causal
pathways isolates the effects of the stigma of a criminal record. Audit
studies, typically used to study race discrimination in employment or
housing, estimate the effects of a criminal record on the hiring behavior of
employers. Pager’s audit studies in Milwaukee sent trained job applicants—
randomly assigned to résumés, with and without evidence of a criminal
record—to apply for entry-level jobs. Pager found that a white job applicant
with a felony conviction was more likely to be called for an interview than
an African American applicant with no criminal record. Moreover, the
negative effects of a job seeker’s criminal record were larger for blacks than
whites.

Building on research on the negative employment effects of
incarceration, Western studied the aggregate consequences of incarceration
for racial inequality in the labor market. Analyzing survey data, he found
that incarceration was associated with a 40 percent reduction in annual
earnings after release from prison. Because incarceration is overwhelmingly
concentrated among poor men with very little schooling, the aggregate
effect of incarceration is not so much to exacerbate income inequality



between blacks and whites, but to increase income inequality among black
men between the college-educated middle class and those with little
schooling.

Research on children provides stronger evidence of the effects of
incarceration on racial inequality. In 2008, the Bureau of Justice Statistics
reported that 3.6 percent of all minor children in America now have a
parent in prison or jail, up from 0.8 percent in 1980. This increase has cut
deeply into the population of African American children. In 1980, 2.7
percent of black children had a parent incarcerated. By 2008, parental
incarceration had increased to a staggering 11.4 percent of all black
children.®® As striking as these figures are, they cannot capture the
disruption experienced by these children as they adjust to the absence of a
parent, are often placed in the care of grandparents or in foster care, and
experience the stigma of explaining the absence of a parent.®’

Wakefield and Wildeman estimated the effects of parental incarceration
on children’s behavior, homelessness, and infant mortality. The research on
child well-being anticipates the intergenerational character of the
inequalities of mass incarceration. Could high and racially disparate levels
of incarceration contribute to racial inequality from one generation to the
next? Their analysis of aggregate inequalities shows that incarceration is
unlikely to contribute significantly to racial differences in behavioral
problems in children, but may increase racial inequality in child
homelessness by between 50 and 100 percent and increase racial inequality
in infant mortality by about 50 percent.®®

Other research points to the possibility of damage to the African
American family across generational lines. Incarceration drains financial
resources from a family that often loses the earnings of a breadwinner while
simultaneously shouldering the costs of collect calls, travel to faraway
prisons, and contributions to commissary. Donald Braman has argued that
this financial burden has impeded the ability of the African American
family to accumulate capital and transfer that to the next generation.

In addition to the financial burden on families, processes of family
formation have also been distorted in African American communities
experiencing high rates of incarceration. In Braman’s (2002) study of
neighborhoods in Washington, D.C., he found that in neighborhoods with



high rates of incarceration, there were only 62 men for every 100 women,
as opposed to a 94-to-100 ratio in low-incarceration neighborhoods.
According to Braman, this gender imbalance has had damaging effects,
“encouraging men to enter into relationships with multiple women, and
encouraging women to enter into relationships with men who are already
attached.”®® It will likely take another generation before researchers can
fully assess the long-term consequences of these challenges to the self-
concepts of young men and women, dating patterns, and family
relationships.

The spatially concentrated effects of incarceration in poor black
communities have also been shown by Robert Sampson. In a landmark
analysis of Chicago-area neighborhoods, Sampson found that incarceration
was overwhelmingly focused in areas that were very poor, had high rates of
violent crime, and were highly racially segregated. These same poor, high-
crime neighborhoods had been Chicago’s most disadvantaged for
generations. In the era of mass incarceration, the character of community
life had changed such that enduring neighborhood poverty was not just
associated with segregation, joblessness, and crime but with pervasive penal
confinement as well. Todd Clear, studying spatially concentrated
incarceration in Tallahassee, Florida, argues that the population turnover
associated with incarceration not only adds to social and economic
disadvantage; it also reduces public safety, contributing to a cycle of crime
and punishment in very poor communities.

Taken together, the social research on the racially disparate effects of
incarceration on economic well-being, on families, and on community life
suggest that the nature of black urban poverty has been transformed by very
high rates of incarceration. The prospects of upward mobility have been
restricted for poor black workers. Poor black children face relatively higher
risks of homelessness and mortality because of parental incarceration. In
short, African American neighborhoods of concentrated poverty have
become the focal point of the prison system. In profound ways, pervasive
incarceration has transformed the relationship of poor African Americans to
the state, cementing inequality over the life course, from one generation to
the next, and in urban space.



Legal researchers observe a similar transformation of the political and
civil rights of poor African American citizens. Research on civil and
political rights initially focused on the voting bans for citizens with felony
records. Interest in felon disenfranchisement peaked following the 2000
presidential election, in which at least 600,000 ex-felons in Florida, mostly
African American, were legally barred from voting.”’ Following the 2000
elections, many states took steps to limit felon disenfranchisement and
assist in the restoration of voting rights for those with criminal records.
Still, ten states retain a permanent ban on voting rights, disenfranchising an
estimated 2.6 million citizens with felony records.”! The large racial
disparity in incarceration is reflected in the racial disparity in
disenfranchisement. Christopher Uggen and his colleagues estimated that
by 2010, about 7.7 percent of all adult African Americans were disqualified
from voting by felon disenfranchisement laws compared to 1.8 percent of
the non—African American population.”? In Florida, Kentucky, and Virginia,
disenfranchisement of black voters exceeds 20 percent.

While felon disenfranchisement laws have deep historical roots in
southern states aiming to limit voting rights of a newly freed black
population, many restrictions on civil rights date from the period of mass
incarceration itself. The 1994 crime bill, besides tying federal prison
funding to enhanced sentences, also limited access to public housing and
federal housing vouchers, educational benefits and grants, and welfare
benefits for those with prior drug convictions.”>’# The full extent of civil
disabilities ranges from restricted access to the social safety net to
limitations on occupational licenses.”>”®

Conclusion

The causes, scope, and consequences of mass incarceration have
contributed to a cycle of poverty and violence, producing a novel kind of
embedded social inequality that prevents the full participation of blacks in
American social and political life. Mass incarceration emerged in inner-city
neighborhoods marked by segregation, crime, unemployment, and other
social problems. The new reality of pervasive incarceration can be traced to
harsh sentencing policies which grew out of a racialized politics that often



stoked deep-seated fears of white voters about black criminality. The
problems of violence in poor African American communities are real and
serious, exacting a massive toll on young black men in their late teens and
early twenties. Yet research on crime trends show that the great increase in
prison populations—which made incarceration a near certainty for black
men who dropped out of high school—did not produce a significant
increase in public safety. What’s more, mass incarceration undermined
economic opportunities, broke up families, and contributed to childhood
disadvantage for boys and girls with incarcerated parents. In civic life, the
stigma of a criminal record was formalized in law as voting and other rights
were taken away, particularly in southern states where African American
populations were largest and where incarceration rates were highest.

The close connection between poverty and an escalating problem of
serious violence in poor African American communities in the 1960s and
1970s presented a deep public policy challenge. Certainly, some
policymakers called for new commitments to improving employment
opportunities and reducing poverty in response to the new kinds of racial
inequality that were emerging in American cities. But these efforts were
defeated by a harsh politics of social policy retrenchment and the turn to
punitive criminal justice. In response to the problems of violence and
poverty, mass incarceration—a massive and concentrated expansion of state
violence—emerged to fill a social-policy vacuum.

This analysis of race and incarceration highlights the challenges faced by
the current conversation about criminal justice reform. One approach to
reform would simply try to reduce sentences to the 1970s level and scale
back the level of incarceration to its historic average. Such an approach,
however, would ignore history, and overlook the real problems of violence
and poverty that propelled the emergence of mass incarceration in the first
place.

The challenge, then, is one of social and political imagination—
envisioning how justice institutions might help extinguish rather than fan
the flames of poverty and violence in African American communities. Two
goals are central to this challenge: reimagining justice and promoting peace.
Justice demands basic fairness in social and economic life. Just
communities ensure the wide distribution of social and economic



opportunity and preserve full social membership for all, even for those who
have been involved in crime. Crime is exclusionary for both victims and
offenders, and indeed these are often revolving roles in poor communities,
where social contexts can be ripe with the potential for chaos and physical
harm. Justice in this context should seek the social reintegration of victims
and offenders alike. Peace demands a cessation of violence, most likely not
through the force of interdiction but, like any successful peace process,
under conditions of trust and consultation. Peaceful communities allow the
development of routines in everyday interaction, allowing citizens to plan
for tomorrow, and imagine a future. Peace and justice may sound like lofty
goals for a criminal justice system with backlogged courts and overcrowded
prisons. But we see this as a compelling cause, responsive to the injury that
mass incarceration has inflicted on the progress of African American
citizenship. If mass incarceration has grown out of, and perpetuated, the
poverty and violence that lie at the heart of American race relations, an
effective criminal justice reform agenda must necessarily advance the twin
goals of justice and peace.
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